
 

  
 

AGENDA 
 

REGULAR MEETING OF THE BOARD OF DIRECTORS 
Tuesday, May 2, 2023 

6:00 PM   
 

  Modular C Classroom 
600 N. Highland Springs Avenue, Banning, CA   92220 

 
 
 
 

  
                          
 
 

  TAB 
 

I. Call to Order        D. Tankersley, Chair 
   
 
II. Public Comment 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
NOTE:   ALL MEMBERS OF THE SAN GORGONIO MEMORIAL HOSPITAL BOARD OF  

DIRECTORS ARE INVITED PARTICIPANTS AND MAY ADDRESS THE SAN GORGONIO 
MEMORIAL HEALTHCARE DISTRICT BOARD OF DIRECTORS AT ANY TIME DURING 
THIS MEETING. 

             
 
OLD BUSINESS 
 
III. * Proposed Action - Approve Minutes      All  

• April 4, 2023, regular meeting       A 
 

In compliance with the Americans with Disabilities Act, if you need special assistance to participate in this meeting, 
please contact the Administration Office at (951) 769-2160.  Notification 48 hours prior to the meeting will enable the 
Healthcare District to make reasonable arrangements to ensure accessibility to this meeting.  [28 CFR 35.02-35.104 ADA 
Title II]. 

A five-minute limitation shall apply to each member of the public who wishes to address the Healthcare District 
Board of Directors on any matter under the subject jurisdiction of the Board.  A thirty-minute time limit is placed 
on this section.  No member of the public shall be permitted to “share” his/her five minutes with any other 
member of the public.  (Usually, any items received under this heading are referred to staff for future study, 
research, completion and/or future Board Action.)  (PLEASE STATE YOUR NAME AND ADDRESS FOR 
THE RECORD.) 
 
On behalf of the Healthcare District Board of Directors, we want you to know that the Board acknowledges the 
comments or concerns that you direct to this Board.  While the Board may wish to occasionally respond 
immediately to questions or comments if appropriate, they often will instruct the Hospital CEO, or other Hospital 
Executive personnel, to do further research and report back to the Board prior to responding to any issues raised.  
If you have specific questions, you will receive a response either at the meeting or shortly thereafter.  The Board 
wants to ensure that it is fully informed before responding, and so if your questions are not addressed during the 
meeting, this does not indicate a lack of interest on the Board’s part; a response will be forthcoming.  
 
 



San Gorgonio Memorial Healthcare District 
Board of Directors Regular Meeting 
May 2, 2023 

NEW BUSINESS 

IV. District Board Chair Report D. Tankersley verbal

V. *Proposed Action - Approve February 2023 Financial Report M. Kammer B 
 ROLL CALL

• Informational:  Measure A Funds Report – February 2023 C 

VI. Quarterly Common Area Maintenance (CAM) Fees Report M. Kammer D 

VII. * Proposed Action – Approval for San Gorgonio Memorial D. Heckathorne E
 Hospital (Corporation) to establish an IntraFi ICS and 
 CDARS Program with Pacific Premier Bank  

 ROLL CALL

VIII. * Proposed Action – Approval to enter into an agreement with J. Peleuses F 
Sysmex America, Inc for acquisition of equipment, service, 
and reagents for the performance of diagnostic urinalysis,  
including the trade-in of the current equipment 

 ROLL CALL

IX. General Information

*** ITEMS FOR DISCUSSION/APPROVAL IN CLOSED SESSION D. Tankersley

 Proposed Action – Approve Medical Staff Credentialing
(Health & Safety Code §32155; and Evidence Code §1157)

X. ADJOURN TO CLOSED SESSION

RECONVENE TO OPEN SESSION

*** REPORT ON ACTIONS TAKEN DURING CLOSED SESSION D. Tankersley

XI. Future Agenda Items

XII. Adjournment D. Tankersley

*Action Required

 
 
 
 

Certification of Posting 

I certify that on April 28, 2023, I posted a copy of the foregoing agenda near the regular meeting 

In accordance with The Brown Act, Section 54957.5, all public records relating to an agenda item on this agenda are 
available for public inspection at the time the document is distributed to all, or a majority of all, members of the Board. 
Such records shall be available at the Healthcare District Administration office located at 600 N. Highland Springs 
Avenue, Banning, CA   92220 during regular business hours, Monday through Friday, 8:00 am - 4:30 pm. 



San Gorgonio Memorial Healthcare District 
Board of Directors Regular Meeting 
May 2, 2023 
place of the Board of Directors of San Gorgonio Memorial Healthcare District, and on the San Gorgonio Memorial 

Hospital website, said time being at least 72 hours in advance of the regular meeting of the Board of Directors  
(Government Code Section 54954.2). 

 
Executed at Banning, California on April 28, 2023 

 
Ariel Whitley, Executive Assistant 



 
 
 
 

TAB A 
 



                                                                                    
 REGULAR MEETING OF THE 

SAN GORGONIO MEMORIAL HEALTHCARE DISTRICT 

BOARD OF DIRECTORS 

 

April 4, 2023 

 

The regular meeting of the San Gorgonio Memorial Hospital Board of Directors was held on Tuesday, 

April 4, 2023, in Modular C meeting room, 600 N. Highland Springs Avenue, Banning, California. 

 

Members Present: Shannon McDougall, Randal Stevens, Lanny Swerdlow, Dennis Tankersley (Chair) 

 

Members Absent: None 

     

Required Hospital: Steve Barron (CEO), Angie Brady (CNO), John Peleuses (VP of Ancillary & 

Support Services), Annah Karam (CHRO), Margaret Kammer (Controller), Ariel 

Whitley (Executive Assistant), Dan Heckathorne (CFO), Karan P. Singh, MD 

(CMO) 

    

AGENDA ITEM DISCUSSION ACTION / 

FOLLOW-UP 

Call To Order Chair, Dennis Tankersley called the meeting to order at 6:16 

pm. 

 

 

 

Public Comment 

 

No public comment.  

 

OLD BUSINESS 

 

Proposed Action - 

Approve Minutes 

 

March 7, 2023, 

regular meeting. 

 

Chair, Dennis Tankersley asked for any changes or corrections 

to the minutes of the March 7, 2023, regular meeting. 

 

There were none. 

 

The minutes of the 

March 7, 2023, 

regular meeting will 

stand correct as 

presented. 

 

NEW BUSINESS 

 

Proposed Action – 

Approve the 

February 2023 

Financial Report 

Margaret Kammer reviewed the February 2023 Finance 

Report. The report was provided as a handout. 

 

BOARD MEMBER ROLL CALL:  

 

McDougall Yes Stevens Yes 

Swerdlow Yes Tankersley Yes 

Motion carried.  
 

M.S.C., 

(Stevens/Swerdlow), 

the SGMHD Board 

of Directors 

approved the 

February 2023 

Financial report as 

presented. 



Healthcare District Board of Directors 

Regular Meeting 

April 4, 2023 
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AGENDA ITEM DISCUSSION ACTION / 

FOLLOW-UP 

• Informational - 

Measure A 

expenditures – 

February 2023 

Chair Tankersley noted that a copy of the Measure A funds 

and expenditures – February 2023 was included on the board 

tablets. 

 

Proposed Action – 

Provide 

authorization to 

declare existing 

Siemens Somatom 

Sensation 64 CT 

Scanner Model 

#8377520, Serial 

Number #55296 as 

surplus property 

and authorize the 

hospital to dispose 

of the unit as 

appropriate at fair 

market value. 

 

As the hospital will be acquiring two new Canon CT Scanners 

for the Primary Stroke Center Project, we will not have a need 

for the existing Siemens Somatom Sensation 64 CT Scanner, 

serial number #55296. 

 

Therefore, it is being asked of the District to declare the above 

equipment, as surplus and authorize the hospital to dispose of 

the unit as appropriate. 

 

It was noted that approval is recommended by the Hospital 

Board. 
 

BOARD MEMBER ROLL CALL:  

 

McDougall Yes Stevens Yes 

Swerdlow Yes Tankersley Yes 

Motion carried.  
 

M.S.C., 

(Tankersley/Stevens) 

the SGMHD Board 

of Directors voted to 

provide 

authorization to 

declare existing 

Siemens Somatom 

Sensation 64 CT 

Scanner Model 

#8377520, Serial 

Number #55296 as 

surplus property and 

authorize the 

hospital to dispose of 

the unit as 

appropriate at fair 

market value as 

presented.  

 
Proposed Action – 

Approve Presentation 

of Women’s Clinic 

Midwifery Program 

Forecast and provide 

Authorization to 

Commence Project 

 

 

San Gorgonio Memorial Hospital has an opportunity to 

establish a 1206d clinic to better serve the needs of women 

within the San Gorgonio Memorial Healthcare District 

 

A presentation was given by Dan Heckathorne and Rhonda 

Gunther to request authorization to commence the project. 

 

It was noted that approval is recommended by the Hospital 

Board. 

 

BOARD MEMBER ROLL CALL:  

 

McDougall Yes Stevens Yes 

Swerdlow Yes Tankersley Yes 

Motion carried.  
 

M.S.C., 

(McDougall/Tankersl

ey) the SGMHD 

Board of Directors 

voted to approve 

presentation of 

Women’s Clinic 

Midwifery Program 

Forecast and provide 

Authorization to 

Commence Project 

as presented.  
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AGENDA ITEM DISCUSSION ACTION / 

FOLLOW-UP 

Proposed Action – 

Approve First 

Amendment to the 

Management 

Services Agreement 

between San 

Gorgonio Memorial 

Hospital and the 

San Gorgonio 

Memorial 

Healthcare District 
 

The Healthcare District approved the first amendment to the 

Management Services Agreement with San Gorgonio 

Memorial Hospital. 

 

It was noted that approval is recommended by the Hospital 

Board. 

 

BOARD MEMBER ROLL CALL:  

 

McDougall Yes Stevens Yes 

Swerdlow Yes Tankersley Yes 

Motion carried.  
 

M.S.C., 

(Stevens/Tankersley), 

the SGMHD Board 

of Directors 

approved the First 

Amendment to the 

Management 

Services Agreement 

between San 

Gorgonio Memorial 

Hospital and the San 

Gorgonio Memorial 

Healthcare District 

as presented. 

 

General 

Information 

None.  

Adjourn to Closed 

Session 

 

Chair, Tankersley reported the items to be reviewed and 

discussed and/or acted upon during Closed Session will be: 

 

➢ Proposed Action – Approve Medical Staff  

Credentialing. 

 

The meeting adjourned to Closed Session at 6:25 pm. 

 

Reconvene to Open 

Session 

The meeting was reconvened to Open Session at 6:29 pm. 

 

At the request of Chair, Tankersley, Ariel Whitley reported on 

the actions taken/ information received during closed session 

as follows: 

 

➢ Approved Medical Staff Credentialing  

 

Future Agenda 

Items 

None.  

Adjournment The meeting was adjourned at 6:32 pm.  

 

 
 

Minutes respectfully submitted by Ariel Whitley, Executive Assistant 

In accordance with The Brown Act, Section 54957.5, all reports and handouts discussed during this Open Session meeting are public records and are available for 

public inspection.  These reports and/or handouts are available for review at the Healthcare District Administration office located at 600 N. Highland Springs Avenue, 
Banning, CA 92220 during regular business hours, Monday through Friday, 8:00 am - 4:30 pm. 
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SeN GoncoNro
MEMORIAL HEALTHCARE

DISTRICT

March 2023 Unaudited Financial Report

FY 2023

Presented by:

M. Kammer
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SAN GORGONIO MEMORIAL DISTRICT
BANNING, CALIFORNIA

@
@ Acr cuR

PAGE 2

ACTYTD BUOYTD Prior YTD

Gross Patienl Revenue
lnpatient Routine Revenue
lnpatient Ancillary Revenue
Oulpatienl Revenue
Long Term Care Revenue
Home Health Revenue

Total Gross Patienl Revenue

BUD CUR PRIOR YR

03t71123 03131t23 03t31122 03t31123 03131123 0713',1122

$0 $0 $0

$0 $0 $0
$0 $0 $0
s0 $0 $0
$0 $0 $0
$0 $0 $0

$0
$0
$0
$0
$0
$0

$0
$0
$0
$0
$o
$0

$0
$0
$0
$0
$0
$0

Discounts and Allowances
Bad Debt Expense (Govemmental Provic

Prior Year Settlements
Charity Care

Total Deductions From Revenue
Net Patient Revenue

$o
$o
$0
$0

$0

$0
$0
$0
$0

s0

$0
$0
$o
$0

$0

$0
$0
$0
$0

$0

$o
$o
$0
$0

$0

$0
$0
$0
$0

$0

$0$0$0

Other Operating Revenue
Clinic Revenues
Tax Subsidies Measure D

Tax Subsidies Advelorum
Other Non-Operating Revenue - Granls

$0 $0 $0
$0 $0 $0

$2,222,944 $2.222,945 $1,866,664
$1,390,500 $1,390,500 $1,200,000

$o
$0

$246,994
$1t4,500

$0
$0

$246,994
$154,500

$0
$0

$233,333
$150,000

EXPENSES

Salaries and Wages
Fringe Benefrts

Contracl Labor
Physicians Fees
Purchased Servic€s
Supply Expense
Utilities
Repairs and Mainlenance
lnsurance Expense
All Other Operating Expenses
IGT Expense
Leases and Rentals
Clinic Expenses

$0
$0
$0
$0
$0
$0

$1,294
$9,000

$o
$o
$o
$0

$0
$0
$0
$0

$'r 34,079
$0

$3,616
$10,638

$0
$8
$0
$0

$0
$0
$0
$0

$82,611
$0

$1,119
s16,698

$0
$0
$0
$o

$o
$0
$o
$0

$149,032
$o

$15,444
$87,054

$0
$159,379

$0
$0

$o
$0
$o
$0

$63,938
$0

$21,000
$96,000

$0
$150,000

$o
$o

$0
$o
$0
$o

$209,'t 58

$0
$'18,133
$71,045

$0
$o
$0
$0

$406,450 $406,450 $504,865 $3,801,641 $4,950.392 $4.038,920Depreciation
lnterest Expense (Non-Govemmenlal Pr(

Conlributions $1,015 $1102262 $4,200,698

Tax Subsidies for GO Bonds - l\4-A

Total



Balance Sheet - Assets
SAN GORGONIO MEMORIAL HEALTHCARE DISTRICT

Prior Positivo/
Month Month (Negative) Pe,centage

0313112023 0212812023 Vadancs variancs

PAGE 3

Prior
Year

06130t2022

$0

$1,873,283
$0
$o
$0

$1,178,859
$660,465

$0
$426,'159

$0
$0
$o

$4,r38,766

current Assets -DlsTRlcT oNLY
Cash and Cash Equivalents
Gross Patient Accounts Receivable

Less: Bad Debt and Allowance Reserve
Net Patient Accounts Receivable
lnterest Receivable
Other Receivables
lnventories
Prepaid Expenses
Due From Third Party Payers
Due From Affiliales/Related Organization
Other Current Assets

$1A22,4U
$0
$0
$0

$5,4'14,365
$660,465

$0
$126,169

$0

$'t,781,587
$o
$0
$0

$4,385,518

($359,153)

$0
$0
$0

$1,028,847
$660,485 ($20)

$0 $0
$126,169 $0

$0 $0

-2o/o

0.00%
0.00%
0.00%
906%

0o/o

0.00%
0./"

0.00%
0.00%
0.00%

33%

$0
$0

$0
s0

$0
$0

Total Cur.ont Assots 57,623,433 $6,953,759 $669,674

Assets Whose Use is Limited
cash
lnvestments
Bond Reserve/Debt Retirement Fund
Trustee Held Funds
Funded Depreciation
Board Designated Funds
Other Limited Use Assets

$10,889.203 $11,212,210
$0

($323,007)

$0
$0
$0
$o
$0
$0

Total Limitod Use Assob @

$4,828,182
$'t29,281,491

$27,119,506
$3,080,099

5164,309,2 78

($92,020,159)

$72,289,1t9

$627,385

$24,143,086

$4,828,182
$129,28't,491

$27,119,506
$2,405,542

$163,634,721
($91,613,709)

172,021,012

$627,385

$21,343,036

$0
$0
$0

$674,557

s674,557
($406,450)

3268,107

$614,,140

$2,800,050

$12,704,494
$o
$o
$0
$0
$o
$0

$12,704,194

$4,828,182
$129,28't,561

$26,856,789
$1,679,782

$0

$r62,646,3r4

($89,145,667)
$73,500,647

$614,440

$0

161ir,'u0

$90,958,3,r7
$0

-_-199,s$,317

0.00%
'to/o

0.00"/o
0.00%
0.00%
0.00%
0.00%

1%

Property, Plant, and Equipment
Land and Land lmprovements
Building and Building lmprovemenls
Equipment
Construclion In Progress
Capitalized lnterest

Gro$ Property, Plant, and EqulPmr
Lessi Accumulated Oepreciation

Nqt Property, Pl8nt, and EquiPmont

Other Assets
Unamortized Loan Costs
Assets Held for Future Use

lnvestments in Subsidiary/Affiliated Org.

Other

00/o

0'/.
0o/o

0o/o

0.00%
o%
10/o

-10/"

Totel otho, Assets $24,770,471 121,970,42'l $3,414,490

0.00%
4./.

0.00%

4%

TOTAL UNRESTRICTED ASSETS $115,572,@ ,1?
Restricted Assets $O $0 $0 0'00%

ASSETS

TOTAL ASSETS 1115,572,226 1',112,157,402 t3,414,A24 - 1%



Balance Sheet - Liabilities and Net Assets
SAN GORGONIO MEMORIAL HEALTHCARE DISTRICT
BANNING, CALIFORNIA

Cur Month Cur Month
0313'112023 0?J02l2023 Vatianc.

Positive/

(Negative)

$506,662
$0

$0 $0
$712.502 $366,937

$0 $0
$0 $0
$0 $0

$2,335,000 $0
$0 $0

PRIOR YEAR
0613012022

$980,448
$0
$o
$0
$0
$0
$0

$2,526,756
$0
$0
$0

$2,335,000
$0
$o

s5,u2,204

$103,043,956
$2,293,348

$0
t105,337,304

PAGE 4

$o

$111,179,508

($1,141,993)

$0
$0

$2,216,045

-!l&9!3-
__M!,9!0

$0

Current Liabilities
Accounts PaYable

Notes and Loans Payable

Accounls Paysbl+. Conslruclion

Accrued Payrollraxes

A..ru.d Benefits

Accrued Pension Expense {Current Poltion}

Other Accrued Expenses

Accrued GO Bond lnleresl Psysble

Property Tax Payable

Due to Thi.d Party Payers

Advances from Third Party Payers

Curent Portion of LTD (8onds/Mort8a8es)

Curent Podon of LTD (tease,
other Current Liabilities

$506,662
$0
$0
$0
$0
$0
$0

$1,079,439
$o
$0
$0

$2,335,000
$o
$0

TotalCurrent Liabilities $3,921,101 $3,554,164 $366,937

$0
$0
$0
$0
$0
$0

$o
$0
$0
$0

Percentagg
Variance--------------;;;

0.000/0

0.000/0

0.00%
0.00%
0.00%
0.00%

40%
0.00%
0.00%
0.00%

00k
0.00%
0.00%

4%

0'/.
0o/o

0.00%
0%

0.00%
0.00%

0.00%
0.00%

Long Term Debt
Bonds/lVortgages Payable
Revenue Bond Payable
Current Portion

Other Long Term Liabilities
Defened Revenue
Accrued Pension Expense (Net of Current)

$99.543,964 $99,543,964 $0
$7,252,s48 $8,952,115 ($1,699,567)

$0
Total Lonq Term Oebt $106,796,512 $108,495,079 ($1,699,567)

$0
$0
$0
$0
$0

$0
$0

$0
$0

$0
$0Other

Total Other Long Term Liabilities

TOTAL LIABILITIES

Nel Assets:
Unrestricted Fund Balance
Temporarily Restricted Fund Balance

Restricted Fund Balance
Net Revenue/(ExPenses)

$1.t0,717,613 1112,050,243 ($1,332,630)

$0 $0

$2,294,320 $3,20',1,050

TOTAL NET ASSETS

TOTAL LIABILITIES
ANO NET ASSETS

$2,560,293
$o

($3,093,912)

$0
$5,654,20s

$o
$o

($906,730)

1o/o

0.00%
0.00%
106./"

2104%

-1%

$,r,854,6't3 t'107,138 $4,717,175

$115,s72,226 t112,157381. $3,414,845



 
 
 
 

TAB C 
 



San Gorgonio Memorial Healthcare District

Measure A analysis of Project Funds Paid by General Category
3/31/2023

Measure A

Current Month-Measure A District Funds
Project-to-Date 3/31/2023 3/31/2023

Computer Equipment 5,311,028$                 -$                                    
Radiology Equipment 1,526,641$                 -$                                    
Legal/Regulatory/Bonds 3,143,910$                 -$                                    
Architechtural (HDR)-ALL PHASE 1 PROJECTS 11,756,851$               -$                                    
Construction Management-ALL PHASE 1 PROJECTS 12,875,601$               -$                                    
Contractors 1-A (HELIPAD/COOLING TOWER) 7,814,103$                 -$                                    
Other 3,021,460$                 -$                                    
Contractors 1-B (CENTRAL PLANT) 20,800,201$               -$                                    
Contractors 1-C (ED/ICU) 28,157,355$               -$                                    
Contractors 1-E Dietary Remodel 5,225,946$                 -$                                    
Contractors 1-Medley Project 4,796,620$                 -$                                    

Previous Expenditures for Measure A-Phase 1 104,429,717$             -$                                    

Contractors, Architect, Mgmt -  2-A Patient Facility prior to 9/1/2014 7,015,575$                 

Expenditures prior to 9/01/14 all phases 111,445,293$             

Project expenditures using District Funds

TCU Coversion 0001 $0.00 $0.00 108,612$            
Medical Records Conversion 0004 $0.00 $0.00 13,618$              
Pharmacy Conversion 0005 $0.00 $0.00 50,447$              
CIP Patient Care Facility-0008 $0.00 $0.00 2,100$                

Project Expenditures using Measure A funds

TCU Coversion 0001 539,852.53$               $0.00
Medical Records Conversion 0004 $0.00 $0.00
Pharmacy Conversion 0005 $0.00 $0.00
CIP Patient Care Facility-0008 $1,338,416.28 $0.00 $0.00
OR Electrical Conversion $0.00 $0.00 $39,751.00
Other Construction Costs $150,247.92 $0.00
Other Non-Construction Costs $193,576.42 $0.00 $5,955.22

Total Expenditures 113,667,386$             -$                                    220,483$            



Measure A Project General Obligation Funds 
Statement of Funds Flows

PROCEEDS SUMMARY:
Initial Project Fund transfer from sale of General Obligation Bonds 2006 A to FSA acct.(08/06/2006) 25,200,349                                   
Initial Project Fund Transfer from sale of General Obligation Bonds 2006 B (08/08/2008) 24,876,964.91                              
Initial Project Fund from sale of General Obligation Bonds 2006 C (08/14/2009) 57,800,000                                   
Planholder Checks project to date and refunds for overpayments 24,072                                          
HDR Returned payments 139,979                                        
     Initial Proceeds 108,041,365                                 

Investment Income
    FSA Inc. (Series 2006 A) 1,762,060                                     
    BB&T  GIC   (Series 2008 B) 1,461,176                                     
    Bank of Hemet Series A 1,001                                            
    City National Money Market 81                                                 
    GE Capital (Series 2009 C) 2,638,823                                     
    Security Bank Money Market 39,402                                          
Interest Income SUBTOTAL 5,902,543                                     
Total Proceeds Available for Measure A: 113,943,908$                               

Projected Interest by end of Project> 5,912,351                                     
Total Projected Proceeds Available for Measure A: 113,953,716$                               

FUND FLOWS:
Total Measure A Funds Initial Proceeds (from above) 108,041,364.81                            
Add: Rate Interest Income
    FSA Inc. (Series 2006 A),  FY 07 5.27% 1,030,536.43                                
    FSA Inc. (Series 2006 A),  FY 08 5.27% 635,706.73                                   
    FSA Inc. (Series 2006 A),  FY 09 5.27% 95,817.32                                     
    BB&T GIC  (Series 2008 B) FY 09 4.94% 680,384                                        
    BB&T GIC  (Series 2008 B) FY 10 4.94% 648,151                                        
    BB&T GIC  (Series 2008 B) FY 11 4.94% 132,640                                        
    GE Capital (Series 2009 C) FY 10 1.75% 688,722                                        
    GE Capital (Series 2009 C) FY 11 1.75% 956,529                                        
    GE Capital (Series 2009 C) FY 12 1.75% 591,104.24                                   
    GE Capital (Series 2009 C) FY 13 1.75% 293,402.39                                   
    GE Capital (Series 2009 C) FY 14 1.75% 109,065.59                                   
    Bank of Hemet Series A 1,001                                            
     City National Money Market 81                                                 
    Security Bank Construction funds 1,126                                            
    Security Bank Construction Money Market 38,275                                          

Total Interest Income earned 5,902,543$                                   

Project Expenditures (from above) 113,667,386$                           

Total Consolidated Funds available: 276,522.24$                                 
spent to date 100%

MEASURE A BALANCES:
Balances as of 03/31/2023

    Bank of Hemet Series A 4310 -                                                    
Security Bank of California Construction Funds 1812 5,990                                            
Security Bank of California Money Market 2509 270,532                                        

Total Balances 276,522$                                      
VARIANCE (0.00)$                                           



 
 
 
 

TAB D 
 



Common Area Maintenance Fees tracking
Building #1 Building #1 Building #2 Building #2 Building #3 Building #3 Building #4 Building #4 Building #5 Building #5 Lots 6 & 7 Lots 6 & 7

Date

San 
Gorgonio 
Investors

San 
Gorgonio 
Investors

Ahsan Qazi, MD 
& Jung Yoo, MD

Ahsan Qazi, 
MD & Jung 
Yoo, MD

 Ahsan Qazi, 
MD & Jose 
Limon, MD     

 Ahsan Qazi, 
MD & Jose 
Limon, 
MD     

Rancho 
Paseo 
Medical 
Group

Rancho 
Paseo 
Medical 
Group

Rancho 
Paseo 
Medical 
Group

Rancho 
Paseo 
Medical 
Group

Wellness 
Properties

Wellness 
Properties

Billed Collected Billed Collected Billed Collected Billed Collected Billed Collected Billed Collected
1/2/2022 (507.54)

1/20/2022 (507.54)
01/26/2022 (NOV) 507.54 507.54 507.54 507.54 507.54 1,015.08
01/26/2022 (DEC) 507.54 507.54 507.54 507.54 507.54 1,015.08

1/26/2022 507.54 507.54 0.00 507.54 507.54 507.54 1,015.08
2/2/2022 (507.54) (507.40) (507.40)
2/4/2022 507.54 507.54 0.00 507.54 507.54 507.54 1,015.08

2/10/2022 (507.54) (507.54)
2/21/2022 (507.54) (1,522.62)

3/2/2022 (507.54) (507.54) (6,090.43)
3/11/2022 507.54 507.54 0.00 507.54 507.54 507.54 1,015.08
3/18/2022 (507.54) (517.54)
3/30/2022 (507.54)

4/4/2022 507.54 507.54 0.00 507.54 507.54 507.54 1,015.08
4/6/2022 (507.54) (507.54) (1,015.08) (507.54)
5/2/2022 507.54 507.54 0.00 507.54 507.54 507.54 1,015.08
5/4/2022 (507.54)

5/11/2022 (507.54) (507.54) (507.54)
6/7/2022 507.54 507.54 0.00 507.54 507.54 507.54 1,015.08
6/3/2022 (507.54) (507.54) (507.54)

6/10/2022 (507.54) (507.54)
6/30/2022 (507.54)
7/13/2022 (507.54) (507.54)
7/18/2022 507.54 507.54 0.00 507.54 507.54 507.54 1,015.08
7/20/2022 (507.54) (507.54)

8/9/2022 507.54 507.54 0.00 507.54 507.54 507.54 1,015.08
8/12/2022 (507.54) (507.54) (507.54)
8/26/2022 (507.54)

9/7/2022 (507.54) (507.54) (507.54)
9/14/2022 507.54 507.54 0.00 507.54 507.54 507.54 1,015.08
9/15/2022 (507.54)
9/30/2022 (507.54)
10/7/2022 (507.54) (507.54)



Common Area Maintenance Fees tracking
Building #1 Building #1 Building #2 Building #2 Building #3 Building #3 Building #4 Building #4 Building #5 Building #5 Lots 6 & 7 Lots 6 & 7

Date

San 
Gorgonio 
Investors

San 
Gorgonio 
Investors

Ahsan Qazi, MD 
& Jung Yoo, MD

Ahsan Qazi, 
MD & Jung 
Yoo, MD

 Ahsan Qazi, 
MD & Jose 
Limon, MD     

 Ahsan Qazi, 
MD & Jose 
Limon, 
MD     

Rancho 
Paseo 
Medical 
Group

Rancho 
Paseo 
Medical 
Group

Rancho 
Paseo 
Medical 
Group

Rancho 
Paseo 
Medical 
Group

Wellness 
Properties

Wellness 
Properties

Billed Collected Billed Collected Billed Collected Billed Collected Billed Collected Billed Collected
10/25/2022 507.54 507.54 507.54 507.54 507.54 1,015.08
11/17/2022 (507.54) (507.54)
11/30/2022 (507.54) (507.54) (507.54)
12/27/2022 507.54 507.54 507.54 507.54 507.54 1,015.08
12/27/2022 507.54 507.54 507.54 507.54 507.54 1,015.08
12/19/2022 (507.54)
12/30/2022 (507.54)

1/17/2023 (507.54)
1/24/2023 (507.54) (1,015.08)
1/31/2023 507.54 507.54 507.54 507.54 507.54 1,015.08

2/7/2023 (1,015.08)
2/20/2023 (507.54)
2/28/2023 507.54 507.54 507.54 507.54 507.54 1,015.08
3/31/2023 507.54 507.54 507.54 507.54 507.54 1,015.08

3/1/2023 (507.54) (1,015.08)
3/23/2023 (507.54)

TOTALS $56,534.36 -$55,026.51 $71,902.11 -$67,871.79 $70,036.30 -$68,431.76 $73,900.32 -$68,321.36 $72,039.75 -$63,873.45 $112,119.96 -$99,915.82
End Balance $1,507.85 $4,030.32 $1,604.54 $5,578.96 $8,166.30 $12,204.14



 
 
 
 

TAB E 
 

















































































 
 
 
 

TAB F 
 



San Gorgonio Memorial Hospital and San Gorgonio Memorial Health Care District 

To: Finance Committee, Board of Directors, and District Board  

Agenda Item for April 26, 2023, Finance Committee and May 2, 2023, Board Meetings 

Subject:    

Authorization to enter into an agreement with Sysmex America, Inc for acquisition of equipment, service 
and reagents for the performance of diagnostic urinalysis, including the trade-in of the current equipment. 
 

Background: 

The hospital is in need of an updated laboratory instrument to perform routine urinalysis and assist in the 
determination of urine specimens needing culture and sensitivity. Existing equipment is approaching the 
end of life. This new equipment will reduce the need for manual microscopic screenings by approximately 
50 per cent by Clinical Laboratory Scientists (CLS).   

With the acquisition of this new equipment, we will reduce the annual cost of associated tests from 
approximately $53,442 per year to approximately $46,427.  The term of this agreement is five years.  The 
projected cost for the five years is $232,135 compared to the current projected five-year expense of 
$267,210 which represents a saving of approximately $35,000. 

 

Recommended Action:  We request the district approve the cost per reportable agreement with Sys,ex 
America, Inc and trade-in of the existing equipment for an allowance of $25,000 trade-in allowance. 

.  



SYSMEX AMERICA 
577 Aptakisic Road 

Lincolnshire, IL 60069 
800-3-SYSMEX, 800-379-7639 
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COST-PER-REPORTABLE C AGREEMENT 
 

GPO Urinalysis: Premier Urinalysis 

IHN:Adventist Health West  

 Prepared Date: 4/13/2023 
Quote Number: Q-00036250 

Agreement Number: 00009920.0 
 

 

This Equipment Cost-Per-Reportable C Agreement (the “Agreement”) is entered into by and between Sysmex America Inc. ("Sysmex") and the Customer identified in the “Bill To” 

column below (“Customer”). Sysmex and Customer may be individually referred to herein as “Party” and collectively as the “Parties”.  
  

Additional Informat ion 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SECTION I: CUSTOMER INFORMATION (Requires Legal Name and Address) 
Bill To: 

Account Address City State ZIP Code 

San Gorgonio Memorial Hospital 600 N Highland Springs Ave Banning CA 92220 

 
Ship To: 

Location Address City State ZIP Code 

San Gorgonio Memorial Hospital 600 N Highland Springs Ave Banning CA 92220 
 

 
SECTION II: CUSTOMER COMMITMENT SUMMARY 

 
 
The Term of this Agreement shall be: 60 months 

 

 
 

Price Component Monthly Price Annual Price Final Agreement Price 

Equipment $1,420.05 $17,040.54 $85,202.70 

Service $969.75 $11,637.00 $58,185.00 

Reagents $1,479.15 $17,749.81 $88,749.05 

Total Number of Tests 1,004 12,045 60,225 

CPR: Total Amount (Equipment, Service, and Reagents) $232,136.75 

CPR: Total Cost Per Reportable (Equipment, Service, and Reagents) $3.854 

Minimum Monthly Billing  
(Excludes Reagents and Controls) 

$$2,389.80 

 
TRADE IN EQUIPMENT.  If applicable, the “Trade-In” of existing equipment owned and being replaced by Customer with Equipment hereunder, Customer hereby represents, 
warrants and agrees that sole and exclusive title to such Trade-In equipment is held and owned by Customer, free and clear of any liens or encumbrances of any kind.  Customer shall 
cease use of the Trade-In equipment on the Equipment Acceptance Date and decontamination shall be performed: (i) by Customer in full accord with the equipment manufacturer’s 
procedure(s)  
 

for Trade-In equipment not manufactured by Sysmex; and/or (ii) by Sysmex for Trade-In equipment manufactured by Sysmex.  Customer hereby grants to Sysmex or Sysmex’s 
designee a right and license to enter Customer’s premises during Customer’s normal business hours and at a mutually agreeable time to uninstall and remove the existing equipment 
from Customer’s premises, at which time Customer shall transfer title to such equipment to Sysmex and execute any documentation reasonably requested by Sysmex in connection 
therewith to effect such transfer of title.  Notwithstanding any provision of this Agreement to the contrary, no equipment that was used or otherwise made available, directly or indirectly, 
for a Prohibited Use, as defined in Section III shall be eligible for a Trade-In hereunder, and Sysmex shall not remove or take title to any such equipment.     
 

a. List of Equipment and Related Terms.  The following is the list of “Equipment" and the related terms and conditions applicable thereto: 

Equipment (Hardware / Software) 

Site Name Equipment Material # Price 

San Gorgonio Memorial Hospital UN2000N 1 UF 1 NOVUS BENCHTOP UN2000AN-011BENCH $103,756.64 

1. Pricing Summary Totals 

        2. Equipment, Products and Services 
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San Gorgonio Memorial Hospital Repl. Promo 2023 UN2000 - valid through 7/31/23 
Replacement Promo 2023 

UN2000 $25K 
$(25,000.00) 

 
 

 
 

Custom Product Specific Language: 
 
b.        INTENTIONALLY OMITTED. 
Seismic Kit Parts: 

Sysmex will provide Equipment with seismic supports and attachments fastened to Equipment (but not to Customer’s structure) as described in the California Office of Statewide Health 

Planning and Development (OSHPD) Preapproval of Manufacturer’s Certification OPM-02228-13, 0343-13, 02227-13, 0226-13 and 0225-13, posted on OSHPD page - 

https://www.oshpd.ca.gov/FDD/Pre-Approval/preapprovalMfgCert-wTemplate.html ,  applicable to the specific models of equipment (XN-9000, XN-9100, XN-3000, XN-2000 and XN-1000 

series) dated December 21, 2015 (each, an “OSHPD Certification”), based on the 2013 California Building Code where S(DS) is not greater than 2.20. Customer is solely responsible for 

determining whether Customer’s installation conforms to the General Notes in the applicable OSHPD Certification and for fulfilling the “Responsibilities of the Structural Engineer of Record 

of the Building” on the applicable OSHPD Certification.  

 

c. Products.  The “Products” to be provided by Sysmex to Customer hereunder are listed below by Customer site and in reference to the applicable Equipment for which they will be 
used.  Sysmex pricing for reagent and quality control Products is subject to change within Sysmex’s sole and absolute discretion at any time, unless in conflict with any national or GPO 
contract applicable to Customer.  

 
List of Products 
 

Products Total Term (months):  60 Total Annual Price: $17,749.81 

Site Name Equipment Material # Description 
Qty / 

Year 
Unit Price Annual Price 

San Gorgonio Memorial Hospital 
UN2000AN-

011BENCH 
11561695 Chek-Stix Liquid QC Kit (Novus) 3 $360.00 $1,080.00 

San Gorgonio Memorial Hospital 
UN2000AN-

011BENCH 
BE740265 UF-CONTROL 8 $167.24 $1,337.92 

San Gorgonio Memorial Hospital 
UN2000AN-

011BENCH 
10697754 Clinitek Novus Rinse Additive 1 $24.54 $24.54 

San Gorgonio Memorial Hospital 
UN2000AN-

011BENCH 
10697753 Clinitek Novus Calibrator 5 $47.37 $236.85 

San Gorgonio Memorial Hospital 
UN2000AN-

011BENCH 
10634643 Clinitek Novus 10 Cassette 450 29 $148.78 $4,314.62 

San Gorgonio Memorial Hospital 
UN2000AN-

011BENCH 
83401621 CELLCLEAN for Urinalysis (50ml) 6 $76.30 $457.80 

San Gorgonio Memorial Hospital 
UN2000AN-

011BENCH 
AG792864 UF-FLUOROCELL CR 4 $191.61 $766.44 

San Gorgonio Memorial Hospital 
UN2000AN-

011BENCH 
CE919553 UF-FLUOROCELL SF 4 $191.61 $766.44 

San Gorgonio Memorial Hospital 
UN2000AN-

011BENCH 
ZA900009 UF-CELLPACK CR UPR-300A 4 $179.90 $719.60 

San Gorgonio Memorial Hospital 
UN2000AN-

011BENCH 
ZA900008 UF-CELLPACK SF UPF-300A 4 $179.90 $719.60 

San Gorgonio Memorial Hospital 
UN2000AN-

011BENCH 
ZA900007 UF-CELLSHEATH     UCS-900A 55 $133.20 $7,326.00 

 
No product (including without limitation any consumables, printer supplies, bar code labels, slides, stain, methanol, piercing needles or cubetainer spout kits) shall be deemed    included 
under this Agreement unless specifically listed in the table above.   
 
d. BeyondCare Quality Monitor (“BCQM”), if applicable: 
 
BCQM is a web-based quality control program, including calibration management for Equipment, accessed by Customer via a browser contained within the internal processing unit of the 
Equipment (the “Browser”), or in the case of XN-L Equipment via the laptop provided to Customer (the “Laptop”). The Browser and the Laptop shall be collectively referred to herein as the 
(“BCQM Access Mechanism”).  Customer may also access BCQM via use of an Alternate Device, as defined below.  Provided Customer is in compliance with the terms of this Agreement, 
the Laptop shall be covered under the terms of the Service Warranty for the duration of the applicable term. 
 
Customer represents and warrants (i) the BCQM Access Mechanism shall be used solely for Customer’s operation of the BCQM program and in accordance with the operator’s manual 
therefor; (ii) that Customer  will install and keep current software on the BCQM Access Mechanism to detect and destroy malware such as viruses, Trojan horses, worms, spyware and to 
prevent any uninvited third party access via network or other electronic means (the “Antivirus Requirements”); and (iii) that all applicable patches and upgrades shall be applied to the 
BCQM Access Mechanism operating system in a timely manner (the “Patching Update Requirements”).  
 
Customer further represents and warrants (i) BCQM shall be used solely for quality control management of the Equipment; (ii) BCQM shall only be accessed at a Customer site or any site 
reasonably acceptable for an authorized user to access BCQM in accordance with this Agreement; and (iii) in the event Customer choses to access BCQM on any other device that is not a 
BCQM Access Mechanism (each, an “Alternative Device”) such Alternative Device shall meet the Antivirus Requirements and Patching Updates Requirements.  In no event shall Sysmex 
be liable for any damage arising or resulting from the use of an Alternative Device. 
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Notwithstanding anything to the contrary in this Agreement, Customer agrees to indemnify and hold Sysmex harmless for any and all damages of arising from Customer’s failure to comply 
with its obligations contained in this Section. 
 
e. Product Usage. The estimated annual reagent and quality control Product usage set forth in the List of Products table is based on the testing profile information, by applicable unit of 
Equipment, provided to Sysmex by Customer, as set forth in the Estimated Testing Profile table and assumes a monthly Fixed Delivery Date for delivery of reagent Products. Upon 
Customer’s request, Sysmex or one of its authorized distributors will make available to Customer additional reagent Products, in a quantity Sysmex reasonably determines is 
commensurate with an increased number of reportable tests, at no additional charge.  Any additional reagent Products in excess of such quantity Sysmex reasonably determines is 
necessary due to increased volume may be available to Customer at a mutually agreed upon cost.   Additional quality control Products, if requested by Customer, may be available from 
Sysmex or one of its authorized distributors at a mutually agreed upon cost. 
 
 

Urinalysis Estimated Testing Profile 

Site Name Equipment 
UA 

Micros/Day 

UA Chem 

Strips/Day 

% 

Repeat 

% 

Review 
Days/Week 

Weeks/Year | 

Shifts/Day 
Reportable Tests /Yr 

San Gorgonio Memorial 

Hospital 

UN2000AN-

011BENCH Group 
33 33 5 0 7 52|1 12,045 

 

 
Provided Customer is not in Default under this Agreement, Sysmex shall provide to Customer monthly shipments of reagent Products in Fixed Delivery Date orders aggregating on an 
annual basis to the quantities set forth in the List of Products table or as amended by Customer in this Agreement or via updated purchase order.  It is acknowledged that ALL QUALITY 
CONTROL AND CALIBRATOR PRODUCTS ARE LIMITED TO THE ANNUAL QUANTITIES SET FORTH IN THIS AGREEMENT.   

 
f. Training. Virtual Instructor-Led Training (“VILT”), when available, is offered for all operators through Sysmex’s Center for Learning Customer Resource Center (“CRC”).  VILT allows 

Customer’s staff to be trained by Sysmex’s instructors without Customer’s employees leaving their laboratory.  Live, interactive, “hands on” training is conducted from the CRC via an 

internet streaming connection.  Self-paced e-Learning training, where applicable, is available on-line 24/7 through Sysmex’s CRC. Customer may complete basic training and advanced 

training via VILT, in combination with e-learning. 
 
 

 

Training 

Site Name Model # Training 

San Gorgonio Memorial Hospital UN2000AN-011BENCH VILT 

 
g. Service. Commencing on the applicable Equipment Acceptance Date and for one (1) year thereafter. Sysmex shall provide to Customer BeyondCare Service as defined in the Service 
Programs Exhibit, for each unit of Equipment purchased under this Agreement identified in the table (the “Service Warranty”).  At the expiration of the Service Warranty, Customer shall 
receive BeyondCare Service at the annual rate listed in the Service Price/Year column below. 
 

Service 

Site Name Service Type 

Total 

Service 

Warranty 

(months) 

Price / Year 
Service 

Adjustment (%) 
Net Price / Year Total Agreement Price 

San Gorgonio Memorial 

Hospital 

UN2000AN-011BENCH Group - 

UN2000-011 BeyondCare, Remote 
12 $19,395.00 -25.00% $14,546.25 $58,185.00 

 
The total cost of Beyond Care Service shown in the Total Agreement Price column above shall be allocated equally among the total number of months in the Initial Term and invoiced and 
payable on a monthly basis commencing on the month in which the first monthly payment for the Equipment occurs.  By way of example, for an Agreement term of five (5) years with a 
Total Service Cost of sixty dollars ($60.00) for years two (2) through five (5) of the Agreement, Customer would be invoiced a monthly amount of $1.00 for BeyondCare Service each month 
of the Agreement throughout the Initial Term.  In the event is Agreement extends beyond the Initial Term, BeyondCare Service shall continue to be invoiced and payable on a monthly basis 
at then-current rates. 
 
Service performed by Sysmex in connection with the Equipment acquired hereunder that is not subject to a valid agreement for Service (including, but not limited to, Service performed after 

the expiration of this Agreement and any Service performed on a time and materials basis) shall be governed by Sysmex’s then-current terms and conditions for Service. 

 

Sysmex has no obligation to offer an agreement for service or provide service of any kind for offerings that have been discontinued and/or when an end of life or end of support 

communication has been issued.  Sysmex reserves the right to terminate any Service agreement for such offerings and provide Customer a prorated refund. 

 
[Remainder of this page left intentionally blank] 
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IN WITNESS WHEREOF, Sysmex and Customer have caused their duly authorized representatives to execute this Agreement. 
 
 
AGREED AND ACCEPTED:  

Sysmex America, Inc. 

{{*Signature2_es_:signer2:signature}} 
 San Gorgonio Memorial Hospital 

{{*Signature1_es_:signer1:signature}} 

Sysmex Representative Signature 

{{*Name2_es_:signer2:fullname}} 
 Customer Representative Signature 

{{*Name1_es_:signer1:fullname}} 
Sysmex Representative Name Printed 

{{*Title2_es_:signer2:title}} 
 Customer Representative Name Printed 

{{*Title1_es_:signer1:title}} 
Sysmex Representative Title 

{{*Date2_es_:signer2:date}} 
 Customer Representative Title 

{{*Date1_es_:signer1:date}} 
Date              Date 
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SECTION III:  TERMS AND CONDITIONS 
 
1.  TERM and TERMINATION 
a. Term.   The Cost-Per Reportable Lease Agreement  (”Lease Agreement”) for each unit of Equipment acquired under this Agreement shall commence on the “Lease Agreement 
Effective Date” for such unit of Equipment (defined as the Equipment Acceptance Date of a unit of Equipment,) and continue for a period of [60] months thereafter(the “Initial Lease 
Term”). If, and only if, a Lease Agreement replaces an existing lease agreement between Customer and Sysmex, the payment obligations hereunder shall first become due and payable 
the earlier of (i) the termination date of the lease agreement being replaced; (ii) the date the Customer provides notice to Sysmex the Equipment is being used to report patient test results; 
or (iii) ninety-one (91) days from the Lease Agreement Effective Date.  For the purpose of clarity, payment obligations shall commence on the Lease Agreement Effective Date. After 
expiration of the Initial Lease Term, a Lease Agreement shall automatically renew for successive calendar-month periods, unless either Party notifies the other Party in writing, at least thirty 
(30) days prior to the end of any calendar month, of its intention to terminate a Lease Agreement. (The Initial Lease Term and any successive calendar- month period shall be referred to 
collectively as the “Lease Term”). In the event of termination of this Agreement during the Lease Term, the provisions of this Agreement shall survive and be deemed incorporated into the 
Lease Agreement until such time such the Lease Agreement is terminated or expires.  For the purpose of clarity, the Initial Lease Term for each unit of Equipment acquired under this 
Agreement may vary based on the applicable Equipment Acceptance Date. 
 

b.  Termination.  In the event of a Default, as defined in the Default section herein, or termination prior to the expiration of the Initial Lease Term for any reason other than Customer’s 
termination due to a Sysmex Default, Sysmex may exercise, in addition to any other right or remedy in this Agreement, one or more of the following remedies (a) cancel or terminate this 
Agreement as to any or all of the Equipment; and (b) require Customer to immediately pay damages in an amount equal to the unpaid portion of the Total Agreement Amount for the Initial 
Lease Term as reflected in the Pricing Summary table;(c) require Customer to deliver the Equipment to Sysmex as set forth herein; (d) repossess the Equipment without court order or other 
process of law and in such case, Customer hereby releases all claims and rights of action for damages or trespass or any other reason and Customer agrees not to make any claims 
against Sysmex with respect to same; and (e) exercise any other right or remedy available at law or in equity.  Customer will pay all costs associated with the enforcement of Sysmex’s 
rights, including, without limitation, reasonable legal fees and court costs. 
 
2. INSTALLATION and ACCEPTANCE of EQUIPMENT, USE and SERVICE 
a. Installation and Acceptance.  Sysmex will deliver and install the Equipment listed in this Agreement to the Customer address or addresses set forth as the  “Ship to Address” in the 
applicable document or such other location of which Customer subsequently notifies and Sysmex agrees to in writing, provided each such location  meets the suitability requirements for 
such Equipment described in the applicable operator’s manual (each, an “Approved Location”). Upon Sysmex’s completion of the installation for each unit of Equipment (excluding Non-
ICN Equipment delivered hereunder, in accordance with the Equipment implementation work plan, Sysmex will provide Customer an Installation Completion Notice (the “ICN”). The 
Equipment shall be deemed irrevocably accepted by Customer as of (i) the date of the ICN; or (ii) for Non-ICN Equipment, as of the date it is received at the Customer’s site (the 
“Equipment Acceptance Date”). Notwithstanding the foregoing, Customer shall have three (3) business days after the date of the ICN, or receipt at Customer site for Non-ICN Equipment, 
to reject such Equipment, in writing, as failing to perform in all material respects in accordance with the applicable manufacturer’s operator’s manual & specifications. “Non-ICN 
Equipment” shall include all Equipment not installed by Sysmex. 
b. Use.  Customer shall not use the  Equipment to  report patient results prior to the Equipment Acceptance Date therefor, after which Customer shall use the Equipment and the related 
Products only in accordance with instructions contained in the manufacturer’s operator’s manual, software licenses and other published materials and labeling, which may be amended from 
time to time by Sysmex or the manufacturer. Customer shall not, directly or indirectly, modify, change or adulterate any Equipment (including any software included therein or provided in 
connection therewith) or Product in any manner.  Sysmex has no obligation to provide service of any kind for Equipment in use at a location other than an Approved Location.  For 
Equipment owned by Sysmex, Customer agrees not to remove the Equipment from the Approved Location(s) unless (a) Customer has provided Sysmex’s Contract Administration 
Department with at least thirty (30) days prior written notice of Customer’s intent to relocate the Equipment (such notice  shall include the location to which the Equipment will be relocated) 
and (b) Customer has obtained the prior written consent to such relocation from Sysmex. Customer hereby agrees to use the Equipment only in accordance with instructions contained in 
the operators’ manual, which may be amended from time to time, and only use said Equipment with reagent Products recommended by Sysmex. 
c.  Service.  The term “Service” shall include (i) the certain services described in the Sysmex Service Programs Exhibit; and (ii) professional services, including but not limited to, 
implementation and installation services for Equipment, software, subscriptions, including but not limited to Caresphere Workflow Solutions and Sysmex Validation Services and any other 
services provided in relation to Sysmex products. 

  
3. DELIVERY, SHIPPING CHARGES, RISK of LOSS, INSURANCE 
The shipment and delivery of all Equipment and Products hereunder shall be subject to Sysmex’s Shipping, Handling and Return Goods Policy Exhibit, a copy of which is attached 
hereto. 
 
4.   PAYMENT TERMS 
If requested by Sysmex, Customer shall submit a credit application and provide such other financial information reasonably requested by Sysmex, in which event Sysmex’s obligations 

hereunder shall be subject to its receipt and approval of such credit application and other information, together with receipt of any advance payment that may be required under this 

Agreement. All amounts payable by Customer under this Agreement shall be due net Thirty (30) days from Sysmex’s invoice date. The preferred method of payment is “Automated Clearing 

House” (ACH, CTX format); provided that Sysmex also will accept payment by Electronic Funds Transfer (EFT) check or wire transfer, but not cash or any other method. All payments shall 

be made solely in U.S. dollars by either check or wire transfer, unless otherwise agreed by the Parties in their sole and absolute discretion. If all or any part of a payment is more than ten 

(10) days late, Sysmex may charge Customer interest on the portion that is late in an amount equal to the lesser of (a) 1.5% per month and (b) the highest amount permitted by applicable 

law. Notwithstanding any provision of this Agreement to the contrary, Sysmex may offset any amounts to be paid to Customer under this Agreement against any amounts that such 

Customer may owe to Sysmex. Customer's payment obligations under this Agreement shall commence on (i) the date of shipment of Non-ICN Equipment; and/or (ii) monthly for all other 

Equipment, commencing on the applicable Equipment Acceptance Date and continuing throughout the CPR Agreement Term. The term “cost-per-reportable” or “CPR” means the rate 

invoiced for each clinical result or group of results within one event that is reportable to the patient’s chart (each a “Reportable Test”). So long as Sysmex is not in material breach of its 

obligations hereunder, Customer’s obligation to pay the amounts set forth herein shall be absolute and unconditional from and after the applicable Equipment Acceptance Date.  Customer 

shall pay to Sysmex on a monthly basis the full amount payable hereunder based on Customer’s actual Reportable Test count derived from its monthly usage of the Equipment reflected in 

reports created by Sysmex or provided by Customer as further described in the Test Count Submission Requirements Section (each a “CPR Report”) multiplied by the “CPR: Total Cost-

Per-Reportable” rate shown in the Pricing Summary table. Notwithstanding the foregoing, if Customer fails to use the Equipment to produce Reportable Tests within ninety (90) days after 

the Equipment Acceptance Date, Sysmex reserves the right to commence the Initial CPR Term and invoice Customer (i) the Equipment and Service billing monthly payment amount listed 

in the Pricing table until such time Sysmex receives CPR Reports; or (ii) the total CPR: Total Cost-Per-Reportable rate, multiplied by the Target Monthly Total Volume of Tests. Without 

limiting the generality of the foregoing, Customer’s obligation to make payment to Sysmex hereunder is not subject to any delay by Customer for any reason in reporting patient results, 

including delays in clinical acceptance, LIS interfacing or other circumstances which restrict or prevent Customer’s use of the Equipment. 

If requested by Sysmex, Customer shall submit a credit application and provide such other financial information reasonably requested by Sysmex, in which event Sysmex’s obligations 

hereunder shall be subject to its receipt and approval of such credit application and other information, together with receipt of any advance payment that may be required under this 

Agreement. All amounts payable by Customer under this Agreement shall be due net Thirty (30) days from Sysmex’s invoice date. The preferred method of payment is “Automated Clearing 

House” (ACH, CTX format); provided that Sysmex also will accept payment by Electronic Funds Transfer (EFT) check or wire transfer, but not cash or any other method. All payments shall 

be made solely in U.S. dollars by either check or wire transfer, unless otherwise agreed by the Parties in their sole and absolute discretion. If all or any part of a payment is more than ten 
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(10) days late, Sysmex may charge Customer interest on the portion that is late in an amount equal to the lesser of (a) 1.5% per month and (b) the highest amount permitted by applicable 

law. Notwithstanding any provision of this Agreement to the contrary, Sysmex may offset any amounts to be paid to Customer under this Agreement against any amounts that such 

Customer may owe to Sysmex. Customer's payment obligations under this Agreement shall commence on (i) the date of shipment of Non-ICN Equipment; and/or (ii) monthly for all other 

Equipment, commencing on the applicable Equipment Acceptance Date and continuing throughout the CPR Agreement Term. The term “cost-per-reportable” or “CPR” means the rate 

invoiced for each clinical result or group of results within one event that is reportable to the patient’s chart (each a “Reportable Test”). So long as Sysmex is not in material breach of its 

obligations hereunder, Customer’s obligation to pay the amounts set forth herein shall be absolute and unconditional from and after the applicable Equipment Acceptance Date.  Customer 

shall pay to Sysmex on a monthly basis the full amount payable hereunder based on Customer’s actual Reportable Test count derived from its monthly usage of the Equipment reflected in 

reports created by Sysmex or provided by Customer as further described in the Test Count Submission Requirements Section (each a “CPR Report”) multiplied by the “CPR: Total Cost-

Per-Reportable” rate shown in the Pricing Summary table. Notwithstanding the foregoing, if Customer fails to use the Equipment to produce Reportable Tests within ninety (90) days after 

the Equipment Acceptance Date, Sysmex reserves the right to commence the Initial Lease Term and invoice Customer (i) the Equipment and Service billing monthly payment amount listed 

in the Pricing table until such time Sysmex receives CPR Reports; or (ii) the total CPR: Total Cost-Per-Reportable rate, multiplied by the Target Monthly Total Volume of Tests. Without 

limiting the generality of the foregoing, Customer’s obligation to make payment to Sysmex hereunder is not subject to any delay by Customer for any reason in reporting patient results, 

including delays in clinical acceptance, LIS interfacing or other circumstances which restrict or prevent Customer’s use of the Equipment. 

 
5.   TAXES & OTHER CHARGES 
Unless Customer is a tax-exempt entity, Customer agrees that Customer will promptly pay, if and when due, all taxes (including, without limitation, all sales, use and personal property 
and other taxes (excluding income taxes payable by Sysmex for any consideration received hereunder) and any interest or penalties thereon), allowance costs and license and 
registration fees, if any, relating to the Equipment, Products, Service or any other item sold to Customer under this Agreement.  If any such taxes, charges, costs or fees shall be 
assessed to Sysmex, then Sysmex may, in its sole discretion, pay the same and Customer shall promptly reimburse Sysmex, upon demand, for any such payment.  If Customer is a tax-
exempt entity, Customer shall provide Sysmex a tax-exemption certificate in form and substance satisfactory to Sysmex evidencing such Customer’s tax-exempt status, and Sysmex will 
not include on its invoices to any such Customer any tax-exempt amount, provided that Customer shall remain solely liable for any taxes that may be due and payable if Customer is 
determined by any taxing authority to not be a tax-exempt entity. 
 

6. COST-PER-REPORTABLE PARAMETERS 
The criteria that forms the basis of this Agreement is determined utilizing reportable test results for the parameters included in each Reagent Chemistry Strip Product (each “UA Chem 

Strip”), which shall be the sole test that will qualify as a Reportable Test.  Notwithstanding the foregoing, in the event UA Chem Strips are not acquired under this Agreement, UA Micros 

tests shall be the sole test qualifying as a Reportable Test under this Agreement. 

 

Sysmex has relied on the test quantity usage profile information provided by Customer as set forth in here (including the Reportable Tests per Year information) as the basis upon which the 

reagent quantity and types have been established and the CPR: Total Cost-Per-Reportable rate computed. Customer represents that such profile information is true and correct in all 

material respects. 

 

If Sysmex determines that Customer’s actual usage of reagent, control or calibrator Products is greater than or inconsistent with the levels established in computing the CPR: Total Cost-

Per-Reportable rate set forth in this Agreement, Sysmex may in its sole discretion and on reasonable notice to Customer (not to exceed thirty (30) days), audit and review Customer’s books 

and records to determine Customer’s actual utilization of such Products, and Customer hereby agrees to cooperate with Sysmex in connection therewith and provide to Sysmex all reports, 

documentation and information related to such tests, billing and usage. 

 

7. CPR:  TOTAL COST-PER-REPORTABLE ADJUSTMENTS 
a.      Annual Review of CPR: Total Cost-Per-Reportable Rate. The target number of “Reportable Tests per Year”, as of the CPR Agreement Effective Date is reflected in the Customer 

Commitment Summary table. Following the first twelve (12) months of the CPR Agreement Term, and each anniversary thereafter during the CPR Agreement Term, Sysmex may, in its sole 

and absolute discretion, review the preceding twelve (12) months’ monthly testing volume and calculate the Average Monthly Testing Volume (“AMTV”) and the testing mix based on the 

number of procedures Customer has conducted and the testing mix in such preceding periods. If, based on such review, Sysmex confirms that the AMTV for such preceding twelve (12) 

month period varies from the then-established Target Monthly Total Number of Tests volume by more than ten percent (10%), then Sysmex may, in its sole and absolute discretion, 

establish a new CPR: Total Cost-Per-Reportable rate for the succeeding twelve (12) months. Sysmex shall notify Customer of any such adjusted CPR: Total Cost-Per-Reportable rate, and 

Customer agrees to pay Sysmex at the adjusted CPR: Total Cost-Per-Reportable pricing, if any. 

b.     Reduction in Reportable Tests. Notwithstanding any provision in this CPR Agreement to the contrary, if the monthly Reported Test volume is less than 70% of the “Target Monthly 

Total Number of Tests” (defined as Reportable Tests per Year divided by twelve (12) over any rolling three (3) calendar-month period), Customer shall promptly meet with Sysmex to 

review the reported testing volume and the Parties will determine an appropriate CPR: Total Cost-Per-Reportable rate based on the actual reported volume. 

Sysmex reserves the right to validate the data capture accuracy of the LIS reports at any time including initial installation, installation or modification of software or hardware or any change 

in LIS vendor. Customer agrees to notify Sysmex promptly (i) upon the occurrence of any of the foregoing events or (ii) prior to any resetting of the LIS system which may affect the 

accuracy of reporting. Customer shall authenticate results via submission of monthly LIS reportable billing reports, supplemented as necessary, to provide an accurate count of results. 

 
8. TEST COUNT SUBMISSION REQUIREMENTS 
a. Customer will allow Sysmex to utilize the Sysmex Network Communication System “SNCS” to obtain the quantities and types of Reportable Tests performed on installed Equipment no 
later than the eighth (8th) calendar day of month for use in the preceding calendar month in which such Reportable Tests were (each a “CPR Report”).  Sysmex will invoice Customer and 
Customer agrees to pay the amount equal to the reported test counts in the monthly CPR Report multiplied by the CPR: Total Cost-Per-Reportable Rate.   
b. In the event Sysmex is unable to obtain a monthly CPR Report using SNCS, Sysmex shall invoice the greater of (i) the average number of Reportable Tests over the prior two (2) months 
multiplied by the CPR: Total Cost-Per-Reportable rate; (ii) the last monthly report where no disconnection occurred; or (ii)i the Target Monthly Total Volume of Tests multiplied by the CPR: 
Total Cost-Per Reportable rate. 
c. Sysmex retains the right to review volumes to verify accuracy at any time.  SNCS connectivity for the Equipment is required for Sysmex to obtain CPR Reports.  The Customer 
Obligations set forth in the Sysmex Remote Access Terms and Conditions shall apply to the Test Counts Submission Requirements Section.  Any dispute regarding a monthly CPR Report 
obtained by Sysmex must be reported by the Customer within thirty (30) days of the date of invoice.   
d.  In the event that i) Sysmex is unable to obtain CPR Reports for two (2) consecutive months or ii) the Equipment has been enabled with the ability, but  is unable to transmit CPR Reports 
via SNCS, Sysmex reserves the right to require Customer to submit reports setting forth the quantity and type of Reportable Tests performed on the Equipment electronically or by fax as 
designated by Sysmex or in the form provided to Customer by Sysmex (including, if requested by Sysmex, formats necessary to provide LIS reportable billing reports on the number and 
type of tests performed on a current and cumulative basis) which shall also be considered CPR Reports under this Agreement.   Such CPR Reports shall be delivered to Sysmex no later 
than the eighth (8th) day of the month for usage in the preceding calendar month in which such Reportable Tests are performed. Sysmex will invoice Customer and Customer agrees to pay 
an amount equal to the Reportable Test counts multiplied by the CPR: Total Cost Per Reportable rate.  For Equipment Sysmex has not enabled with the ability to pull CPR Reports via 
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SNCS, the Customer must submit monthly CPR Reports pursuant to this section.  For greater clarity, monthly invoices may include Reportable Test obtained both using SNCS and in a 
CPR Report submitted by Customer for Equipment not enabled with the ability to pulll CPR Reports via SNCS. 
e.  In no case will Customer pay an amount less than the Minimum Monthly Billing (Equipment, Service and, if applicable, Informatics components only). If at any time during the CPR Term 
subsequent to (i) Sysmex obtaining CPR Reports from SNCS containing Reportable Tests;  or (ii) Sysmex receipt of a Customer  CPR Report for each applicable unit of Equipment if the 
the required CPR Reports obtainable by Sysmex do not contain Reportable Tests or CPR Reports are not  received from Customer in the above stated time frames, Sysmex will invoice 
Customer and Customer agrees to pay an amount equal to 110% of the Target Monthly Total Number of Tests multiplied by the CPR: Total Cost-Per-Reportable rate. No adjustment to 
invoiced amounts or Reported Test counts will be made after the delinquent month(s)’ invoice has been issued.  
f.  If payment of the monthly invoice is not received within sixty (60) days of the invoice date (unless otherwise stipulated by the Parties), without limiting any other rights or remedies 
Sysmex may have under this CPR Agreement, the Agreement or applicable law, Sysmex may place the Customer on “cash in advance” terms immediately, and within fifteen (15) days 
thereafter on “credit hold” which will hold all shipments and supply of reagent and controls Products and future Equipment until Customer's account is brought to “current” status and 
Customer is deemed credit-worthy as determined by Sysmex in its sole and absolute discretion. Service Agreements affected by this “credit hold” will be switched to “Time and Material” 
billings, cash in advance. 
 
9. GPO DESIGNATION POLICY 
If Customer is a member of a GPO that is a party to a GPO agreement to which Sysmex is a party, the pricing of Equipment and Products is based upon the GPO Membership Affiliation 
Designation form submitted with this Agreement or, if the applicable GPO agreement does not require submission of such a form, compliance with the membership designation procedure 
in the applicable GPO Agreement (collectively, the “GPO Affiliation Designation”). Changes to Customer’s membership designation (e.g., applicable pricing tier, GPO affiliation) must be 
supported by a revised GPO Affiliation Designation, and must be received by Sysmex’s Sales Services Department within thirty (30) days of the change.  Upon confirmation of 
Customer’s change in GPO affiliation, the terms and conditions of Customer’s purchases (including, by way of illustration and not limitation, payment terms, Parts as defined in the 
Limited Warranty, Disclaimer and Limitation of Liability Section herein, service rates, Equipment and Product prices, etc.) occurring after the change (based on the date of Sysmex’s 
invoice with respect to such sales) will be those in the GPO agreement with the newly-designated GPO within thirty (30) days, subject to any applicable limitations and restrictions 
imposed by Customer’s previous GPO.   
 
10. TITLE AND RECORDING 
Sysmex or any such third party to whom Sysmex conveys title to the Equipment will hold title to the Equipment throughout the Lease Term.  Sysmex shall file any UCC-1 documentation 
on behalf of the Equipment owner.  CUSTOMER HEREBY AUTHORIZES AND DESIGNATES SYSMEX AS ITS ATTORNEY IN FACT TO PREPARE AND FILE, ON CUSTOMER’S 
BEHALF FINANCING STATEMENTS COVERING THE EQUIPMENT.  Customer shall keep all Equipment free from all other liens and encumbrances. 
 
11. INSURANCE 
Customer is responsible for any loss, destruction or damage to the Equipment from any cause whatsoever, whether or not insured, from the time the Equipment is delivered to Customer 
until Sysmex retakes possession thereof or title to Equipment transfers to Customer. NO SUCH LOSS, DESTRUCTION OR DAMAGE SHALL IMPAIR, LIMIT OR DELAY THE 
PERFORMANCE OF CUSTOMER’S PAYMENT OR OTHER OBLIGATIONS HEREUNDER, AND THIS AGREEMENT SHALL CONTINUE IN FULL FORCE & EFFECT 
NOTWITHSTANDING THE OCCURRENCE OF ANY SUCH LOSS, DESTRUCTION OR DAMAGE. Customer shall keep and maintain at its expense, effective from the date the 
Equipment is delivered to Customer until the date Sysmex retakes possession of  the Equipment  or title to the Equipment transfers to Customer (a) property insurance against the loss, theft 
or damage to the Equipment for its full replacement value, naming Sysmex as the beneficiary and additional named insured, and (b) general commercial liability insurance, including 
products liability and contractual liability, naming Sysmex as an additional insured, covering each occurrence of bodily injury, property damage or other injury in an amount of not less 
than $1,000,000 per occurrence and not less than $2,000,000 dollars in the aggregate per period of insurance. Such insurance shall be in a form, amount and with companies acceptable 
to Sysmex, and will provide that Sysmex will be given thirty (30) days’ advance notice of any cancellation or material change of such insurance. Further, such insurance shall apply 
primary to, and non-contributory with, Sysmex’s own insurance coverage. Upon Sysmex’s request, Customer will provide Sysmex with a certificate or other evidence of such insurance.   
 
Sysmex shall keep and maintain Comprehensive General Liability Insurance in an amount of not less than $1,000,000 per occurrence and not less than $2,000,000 dollars in the 

aggregate per period of insurance 
 
 
12. RETURN OF EQUIPMENT 
Upon the termination of the later of this Agreement or any CPR Agreement for any reason (including, without limitation, the conclusion of the applicable Initial CPR Agreement Term), at 

Customer’s expense, Sysmex or its designee shall decontaminate, uninstall and remove the Equipment from Customer’s premises; provided, however, that Sysmex shall not have any 

obligation to decontaminate, uninstall or remove any Equipment that was used or otherwise made available, directly or indirectly, at a Prohibited Use Site.  The Equipment shall be in 

good condition, repair and working order, ordinary wear and tear accepted.  Customer hereby authorizes Sysmex or its designee to enter Customer’s premises, during Customer’s normal 

business hours, and releases and holds harmless Sysmex or its designee from any and all claims and rights of action for trespass relating to Sysmex’s repossession of the Equipment.  If 

Customer shall have affixed or installed any improvement to the Equipment, Customer will, on or before the date the Equipment is returned to Sysmex and at Customer’s expense, 

remove such improvement if requested to do so by Sysmex and repair any damage caused by such improvement or its installation or removal.  If Customer fails for any reason to permit 

the removal of the Equipment, or any portion or component thereof, as required hereunder, Sysmex shall have the right, at its election, to extend the term of the applicable agreement on 

a month-to-month basis until the Equipment is returned by Customer to Sysmex as provided herein, in which case Sysmex shall invoice Customer and Customer shall pay the monthly 

invoiced amount during such extension period equal the Minimum Monthly Billing amount.  Each monthly installment of such CPR Agreement amount shall be due and payable in full, 

without reduction, proration or set-off, for each month or partial month following the expiration of the applicable original term until the Equipment is returned as required hereunder. 
 
13. PURCHASE OPTION 
Provided this Agreement is not terminated early by Sysmex pursuant to the Default Section, at the end of the Initial CPR Term, Customer shall have the right to purchase the Equipment for 
a price equal to the Fair Market Value (as defined below) of the Equipment (the “Option Price”) by notifying Sysmex of Customer’s exercise of such right and of Customer’s election of such 
right to purchase and submitting to Sysmex Customer’s purchase order in the amount of the Option Price, plus applicable taxes, at least sixty (60) days prior to the expiration of the Initial  
CPR Term. Upon Sysmex’s receipt of Customer’s notice, Sysmex shall issue an invoice to Customer for such purchase and shall, following Customer’s payment in ful l of the invoiced 
amount (plus any other amounts outstanding under this Agreement), transfer title to the Equipment to Customer.  For purposes of determining the Option Price, “Fair Market Value” shall 
mean the aggregate amount which would be obtainable in an arm’s length transaction between an informed and willing Customer and an informed and willing Sysmex under no compulsion 
to sell as determined by an appraiser selected by Sysmex and who is experienced in appraising equipment similar to the Equipment. 
 

14. DEFAULT 
Each of the following is a “Default” under this Agreement:  (a) Customer fails to pay any amount due hereunder, which failure is not cured within ten (10) calendar days of notice thereof 

by Sysmex; (b) either Party breaches, or fails to perform any other obligations under this Agreement and does not cure such breach or failure within sixty (60) days after having been 

notified thereof by the other Party; and (c)  either Party becomes insolvent, dissolves or assigns its assets for the benefit of its creditors, voluntarily files a petition under bankruptcy or 

insolvency law, or has involuntarily filed against it a petition under bankruptcy or insolvency law, unless such petition is dismissed within sixty (60) days, and (d) in the case of lease 
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Equipment (i) Customer fails to furnish Sysmex any test-count or other report required under this Agreement (if any) which failure is not cured within thirty (30) days of notice or (ii), any 

writ or order of attachment, execution or other legal process against Customer is levied on any or all of the Equipment and is not released or satisfied within ten (10) days.  If a Default 

occurs, in addition to any other rights or remedies such Party may have at law or in equity, the Party not in Default may terminate this Agreement immediately upon notice to the Party in 

Default. 

 
15. INDEMNIFICATION 
Each Party (the “Indemnifying Party”) shall indemnify, defend and hold harmless the other Party, and its officers, directors, employees and agents (each, an “Indemnified Party”), from 
and against any and all Damages (as defined below) incurred or suffered by any Indemnified Party due to a claim or allegation of an unaffiliated third party directly and proximately 
resulting from any breach of any representation or warranty or performance obligation of the Indemnifying Party hereunder or the willful misconduct or gross negligence of the 
Indemnifying Party, except to the extent (a) such Damages arise from the breach hereof by, or the negligence or wrongful acts or omissions of,  the Indemnified Party or (b) the 
Indemnifying Party was not notified timely of any such claim or allegation, but only to the extent that the Indemnifying Party was actually prejudiced thereby. 
 
In addition, Sysmex shall indemnify, defend and hold harmless Customer and its officers, directors, employees and agents from and against any Damages incurred or suffered by any 
such Indemnified Party due to a claim or allegation of a third party that any Equipment or Product infringes any U.S. patent, copyright, trade mark, trade secret or other intellectual 
property right of any third party. 
 
The term “Damages” as used herein means all demands, claims, actions or causes of action, assessments, losses, damages, costs, expenses, liabilities, judgments,  awards, fines, 

sanctions, penalties, charges, and amounts resulting from, or agreed by the Indemnifying Party to be paid in settlement of, any unaffiliated third party claim or allegation, including, 

reasonable legal fees and costs and expenses of investigating any such claim or allegation. The Indemnified Party shall provide prompt written notice  of any actual or alleged Damages 

subject to indemnification hereunder. The Indemnifying Party shall have the right to assume the sole defense of any claim or allegation as to which the Indemnified Party is to be 

indemnified hereunder. In the event a claim of infringement is brought in respect of any Equipment or Product, Sysmex’s sole obligation shall be, at its election, to: (i) preserve the right to 

continue the use thereof; (ii) replace it with a non-infringing substitute; (iii) modify it so as to be non-infringing; (iv) take it back and refund to Customer the purchase price thereof; or (v) 

terminate this Agreement immediately upon notice to Customer.  The Parties’ indemnification obligations hereunder shall survive for the applicable statute of limitations period. 

 

16. CONFIDENTIAL INFORMATION 
"Confidential Information" means the information provided by either Party (“Discloser”) to the other Party (“Recipient”) hereunder in written or other recorded form, and information 
provided verbally or visually, and identified in writing at the time of, or promptly following, disclosure as “Confidential” (or like designation), and all information which, by the nature 
thereof or the context in which it is disclosed should reasonably be considered confidential or proprietary. Without limiting the generality of the foregoing, the prices set forth in this 
Agreement, the Sysmex Supplied Software and the Sysmex QC Data, as defined in the Equipment, Product and Software License Data Section created by the Sysmex Supplied 
Software shall be deemed the Confidential Information of Sysmex, and any patient information obtained by Sysmex hereunder shall be deemed the Confidential Information of 
Customer. Recipient shall hold all Confidential Information of Discloser disclosed or acquired in connection herewith in strict confidence and shall not disclose any Confidential 
Information to any third party, other than to its employees, subcontractors and consultants who need to know such information and who are bound by restrictions regarding disclosure 
and use of such information comparable to and no less restrictive than those set forth herein. Recipient agrees to take all reasonable steps and to use the same protective precautions 
to protect the Confidential Information from disclosure to third parties as it takes with its own proprietary and confidential information. Neither Party shall, without the other Party’s prior 
written consent, disclose any of the Confidential Information of the other Party to any person, except to its bona fide individuals whose access is necessary to enable such Party to 
exercise its rights hereunder. Notwithstanding the foregoing, Confidential Information excludes any information that Recipient proves (a) is or becomes publicly known through no act or 
omission of Recipient; (b) was rightfully known by Recipient before receipt from Discloser, (c) becomes rightfully known to Recipient without confidential or proprietary restriction from a 
source other than Discloser that does not owe a duty of confidentiality to Discloser with respect to such Confidential Information; or (d) is independently developed by Recipient without 
the use of or reference to the Confidential Information of Discloser. In addition, Recipient may use or disclose Confidential Information to the extent (i) authorized by this Agreement or 
approved by Discloser or (ii) Recipient is legally compelled to disclose such Confidential Information, provided, however, that prior to any such compelled  disclosure. Recipient shall 
give Discloser reasonable advance notice of any such disclosure and shall cooperate with Discloser in protecting against any such disclosure and/or obtaining a protective order 
narrowing the scope of such disclosure and/or use of the Confidential Information. Recipient agrees that, due to the unique nature of the Confidential Information, the unauthorized 
disclosure or use of the Confidential Information of Discloser may cause irreparable harm and significant injury to Discloser, the extent of which may be difficult to ascertain and for 
which there may be no adequate remedy at law. Accordingly, Recipient agrees that Discloser, in addition to any other available remedies, shall have the right to seek an immediate 
injunction and other equitable relief enjoining any breach or threatened breach of this Agreement without the necessity of posting any bond or other security. Recipient shall notify 
Discloser in writing immediately upon Recipient’s becoming aware of any such breach or threatened breach. Upon any termination of this Agreement, or at any time at Discloser’s 
request, Recipient shall promptly return to Discloser or destroy all materials (in written, electronic or other form) containing or constituting Confidential Information of Discloser, including 
any copies and extracts thereof, and Recipient shall promptly confirm in writing to Discloser the return or destruction of any Confidential Information pursuant to this section, provided 
that (i) nothing contained in this Agreement shall require Recipient to return or destroy any copies of Confidential Information that such Party is required by law to maintain or that is 
contained on any backup tape or other archival medium that is not reasonably accessible to such Party, and (ii) Recipient shall be permitted to keep, for its internal records only, 
records of any exchanges of Confidential Information that may have taken place hereunder. The obligations of this section with respect to any item of Confidential Information shall 
survive any termination or expiration of this Agreement and continue for five (5) years from the date of Recipient’s receipt of such Confidential Information, unless the Confidential 
Information or any part thereof constitutes a trade secret under applicable law, in which case the confidentiality obligations with respect to such trade secrets shall continue for so long 
as such Confidentiality Information constitutes a trade secret under applicable law. 
 
17. LIMITED WARRANTY, DISCLAIMER and LIMITATION OF LIABILITY 
(a) Limited Warranty. 
i) Equipment and Products.  Sysmex warrants that: (i) the Equipment and the Products furnished under this Agreement will meet the manufacturer’s published specifications  and labeling 
when used in accordance with manufacturer’s operator’s manuals and labeling instructions, for the period of one (1) year after the Equipment Acceptance   Date, in the case of 
Equipment for the period of ninety (90) days in the case of parts provided in connection with Service (“Parts”) and for the period spec ified in the applicable labeling, in the case of 
Products; and (ii) the Equipment will be free from defects in material and workmanship. This warranty does not cover any malfunction or damage due to (x) accident, neglect or willful 
mistreatment of the Equipment, parts or other Products, (y) failure to use, operate, service  or maintain the Equipment, parts or other Products in accordance with Sysmex’s or the 
manufacturer’s applicable operator’s manuals and  labeling instructions, or (z) failure to use or apply appropriate Products in or to the Equipment and Parts. 
ii) Services. Sysmex warrants that the Service provided under this Agreement shall be performed in a workmanlike manner and will be free from defects of workmanship for a period of 
thirty (30) days from the date of Service. 
iii)  For greater clarity, the Service of Equipment and Parts, in addition to the provision of Service, shall be covered under the terms of any valid agreement for Service (which shall 
include, but is not limited to, the Service Warranty and Service acquired under this Agreement) for the period of the applicable valid Service agreement.  
 
(b) Disclaimer. EXCEPT AS EXPRESSLY PROVIDED HEREIN, SYSMEX MAKES NO OTHER WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT  TO  ANY  EQUIPMENT, 
PARTS OR PRODUCT, SYSMEX SUPPLIED SOFTWARE, OR ANY SERVICE OR TRAINING WITH RESPECT THERETO. TO THE MAXIMUM  EXTENT PERMITTED  BY 
APPLICABLE   LAW, THE LIMITED WARRANTY PROVIDED UNDER THIS AGREEMENT SHALL BE IN LIEU OF ANY OTHER WARRANTY, EXPRESS OR IMPLIED, INCLUDING 
ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND ALL SUCH OTHER WARRANTIES ARE HEREBY EXPRESSLY 
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DISCLAIMED AND EXCLUDED. NOTWITHSTANDING ANY PROVISION IN THIS AGREEMENT TO THE CONTRARY, IN NO EVENT  SHALL  SYSMEX’S  INDEMNIFICATION, 
SERVICE AND/OR WARRANTY OBLIGATIONS HEREIN APPLY TO THE EXTENT ANY CUSTOMER ISSUE    OF ANY KIND ARISES FROM CUSTOMER’S USE OF EQUIPMENT, 
PRODUCTS, SOFTWARE AND/OR SERVICES THAT  ARE  NOT SOLD, DISTRIBUTED OR PROVIDED BY SYSMEX. IN THE EVENT SERVICES AND/OR SOFTWARE PROVIDED 
UNDER THIS AGREEMENT ARE USED WITH EQUIPMENT, SOFTWARE, OR PEODUCTS UNDER A SEPARATE AGREEMENT, WHETHER FROM SYSMEXX OR ANY OTHER 
SOURCE, THE PARTIES AGREE THE SOLE AGREEMENT APPLICABLE TO THE SERVICE AND/OR SOFTWARE ACQUIRED HEREUNDER SHALL BE THIS AGREEMENT.  IN NO 
EVENT  SHALL SYSMEX BE LIABLE FOR DAMAGES ARISING FROM THIS AGREEMENT TO THE EXTENT SUCH DAMAGES ARISE FROM CUSTOMER’S FAILURE TO USE THE 
EQUIPMENT AND/OR PRODUCTS IN ACCORDANCE WITH SYSMEX AND/OR THE APPLICABLE MANUFACTURER’S MANUALS AND RECOMMENDED GUIDELINES OR 
PROCEDURES. 
 
(c) Limitation of Liability. EXCEPT FOR SYSMEX’S INDEMNIFICATION OBLIGATIONS, SYSMEX’S SOLE LIABILITY TO CUSTOMER UNDER THIS AGREEMENT OR THE 
BREACH THEREOF IS LIMITED TO, AT SYSMEX’S ELECTION, THE REPERFORMANCE OF SERVICE OR THE REPAIR OR REPLACEMENT OF, OR REFUND OF THE 
PURCHASE PRICE PAID BY CUSTOMER FOR ANY SERVICE OR ANY EQUIPMENT, SYSMEX SUPPLIED SOFTWARE, OR PRODUCTS THAT DO NOT CONFORM TO THE 
SPECIFICATIONS OR LABELING THEREFOR, SYSMEX SHALL NOT BE LIABLE FOR CUSTOMER’S DATA INPUT IN ANY SUBSCRIPTION SERVICE AND CUSTOMER WILL 
HOLD SYSMEX HARMLESS AGAINST ANY DAMAGE CLAIMED IN RELATION TO THE USE OF SUCH DATA.  IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY 
CONSEQUENTIAL, INCIDENTAL, INDIRECT, SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES, LOSS OF GOODWILL, LOSS OF PROFITS, WORK STOPPAGE OR BUSINESS 
INTERRUPTION, DATA LOSS OR COMPUTER FAILURE, AND EACH PARTY’S MAXIMUM LIABILITY HEREUNDER , EXCLUDING EACH PARTY’S INDEMNIFICATON 
OBLIGATIONS HEREUNDER, SHALL  BE THE  NET AMOUNT  SYSMEX RECEIVED FROM CUSTOMER IN THE PRECEDING TWELVE (12) MONTHS, LESS ANY 
REIMBURSEMENTS OR REBATES PAID OR CREDITED BY SYSMEX TO CUSTOMER. 
 
The foregoing exclusions shall apply regardless of whether such Damages are sought for breach of warranty, breach of contract, negligence, strict liability in tort or under  any other legal 
theory; provided that Sysmex shall be liable for any personal injury or property damage suffered by Customer or its employees caused by the grossly negligent   or intentionally wrongful 
acts or omissions of Sysmex or its employees or contractors when installing or servicing the Equipment or providing training in connection therewith. Notwithstanding anything contained 
in this Agreement to the contrary, Sysmex shall have no obligation to provide (i) installation, maintenance or service (including BeyondCare Service, as defined in the Sysmex Service 
Program Exhibit) of or for any third party computer system hardware, software or interface or network connectivity; (ii) installation, maintenance or service (including BeyondCare Service) 
of or for water supplies, line conditioners, utilities, plumbing hardware or other OEM accessories or any other  product or service not expressly identified herein; or (iii) any update, 
upgrade, enhancement, improvement or modification to any Equipment, Product, or Service provided hereunder, except as may be required to cause any such Equipment, Product or 
Service to perform in accordance with the applicable specifications or labeling (or pursuant to the express terms of any service or maintenance agreement to which Sysmex is a party) 
during the period of any valid agreement for Service. 
 
 
18. DISCOUNT DISCLOSURE 
Regulations implementing the federal health care program anti-kickback law, 42 U.S.C. § 1320a-7b(b), include a “safe harbor” for “discounts” (see 42 C.F.R. § 1001.952(h)).  To the 
extent that Sysmex provides a price reduction to a Customer pursuant to this Agreement, then Sysmex shall comply with the requirements set forth in 42 C.F.R. § 1001.952(h)(2). The 
pricing in this Agreement represents the actual amounts payable for the Equipment, Products, Service and Training provided by Sysmex hereunder and may reflect a discount off the 
published list price of the goods or services. Customer acknowledges and agrees that any payment or rebate it may receive pursuant to this Agreement shall constitute rebates, insofar as 
the same are based upon net purchases by Customer. There are no additional discounts of whatsoever kind, whether in the form of rebates, coupons or credits.  Customer shall fully and 
accurately report (and shall be solely liable for reporting) as a discount or rebate (or otherwise) the specified dollar value of any payment provided by Sysmex hereunder to Customer’s 
state, federal or third party private payors in accordance with the requirements of all Medicare/Medicaid Anti-kickback statutes and regulations and all other applicable laws and 
regulations, and Customer shall retain all documentation related thereto, which shall be timely provided to any governmental regulatory authority or body upon request. 
Upon request of Customer, Sysmex will provide Customer with a year-end reconciliation statement which reflects the percentage discount and the total amount of the discount earned 
during the year for Product classes purchased by Customer to which the discount applies for payment and cost reports submitted to the applicable federal or state agency. 
 
 
19. FORCE MAJEURE 
Neither Party shall be liable for any failure to perform any of its obligations hereunder, other than the obligation to make any payment when due, to the extent that such failure is due to 
fire, flood, earthquakes, strikes, labor troubles, allocation events, failure of suppliers or other industrial disturbances, governmental acts, accidents, wars (declared or undeclared), 
terrorist acts, embargoes, blockades, legal restrictions, riots, insurrections, epidemics, pandemics, deadly or materially harmful infectious diseases, or any cause beyond the control of 
such Party for the period that such event or occurrence continues. The affected Party shall, to the extent commercially practicable, notify the other Party of the situation from time to 
time. 
 
20. EQUIPMENT, PRODUCT and SOFTWARE LICENSE DATA 
Customer acknowledges and agrees that any software that is embedded in or supplied in connection with any Equipment or other Products or otherwise supplied by Sysmex hereunder 

(the “Sysmex Supplied Software”), including without limitation any intellectual property rights included therein, is and shall remain solely owned by Sysmex or its affiliates or licensors.  

Customer shall use the (i) Equipment; (ii) Products and (iii) Sysmex Supplied Software in accordance with Sysmex’s or its affiliates’ or licensors’ documentation, instructions, 

agreements and/or labeling therefor.  Further,  Customer shall use the Sysmex Supplied Software solely in connection with the operation and use of the Equipment or other Products 

supplied hereunder.  Customer shall not reproduce, modify, adapt, translate, reverse engineer, decompile, disassemble, translate or otherwise attempt to discover the source code of, 

or assign, sublicense, transfer, pledge, lease, rent, sell or otherwise distribute any.Equipment, Products and/or Sysmex Supplied Software. Customer represents and warrants that it 

intends to use the Equipment, Products and Sysmex Supplied Software for its own account and has no intention to resell any Equipment, Products and/or Sysmex Supplied Software 

to any person or entity.  Customer acknowledges that the Sysmex Supplied Software may generate quality management, control and usage data (the “Sysmex QC Data”) that does not 

contain any of the direct and indirect personal identifiers enumerated in 45 C.F.R. 164.514(b)(2)(i) which may be used by Sysmex for product development, research, diagnostic, 

validation, control and all other purposes in accordance with applicable law.  Customer shall not attempt to access or use any Sysmex QC Data, which shall be solely owned by 

Sysmex or applicable manufacturer.  Except for Customer’s limited right to use the Equipment, Products, and Sysmex Supplied Software as expressly provided herein, Customer 

hereby disclaims any right, title or interest in or to the Equipment, Products, Sysmex Supplied Software, and Sysmex QC Data.  The terms and conditions hereof are in addition to and 

shall in no way limit or restrict the terms and conditions set forth in any click wrap, shrink wrap or other license agreement to which the Sysmex Supplied Software may be subject. If 

Customer licenses Caresphere Workflow Solution or Sysmex Validation Services hereunder additional license and use terms applicable thereto apply as are set forth in the Informatics 

Exhibit and the Terms of Service, which are hereby incorporated by reference and made a part hereof.  
 

21. GOVERNING LAW 
This Agreement (including all Exhibits attached hereto) shall be governed by and construed in accordance with the laws of the State of Illinois without reference to the conflicts of laws 
principles thereof. 
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22. DISPUTE RESOLUTION 
IF A DISPUTE ARISES FROM OR RELATES TO THIS AGREEMENT OR THE BREACH THEREOF, AND IF THE DISPUTE CANNOT BE SETTLED THROUGH DIRECT 
DISCUSSIONS, THE PARTIES AGREE TO ENDEAVOR FIRST TO SETTLE THE DISPUTE BY MEDIATION ADMINISTERED BY THE AMERICAN ARBITRATION ASSOCIATION 
UNDER ITS COMMERCIAL MEDIATION PROCEDURES BEFORE RESORTING TO ARBITRATION. THE PARTIES FURTHER AGREE THAT ANY UNRESOLVED 
CONTROVERSY OR CLAIM ARISING OUT OF OR RELATING TO THIS AGREEMENT, OR BREACH THEREOF, SHALL BE SETTLED BY ARBITRATION ADMINISTERED BY THE 
AMERICAN ARBITRATION ASSOCIATION IN ACCORDANCE WITH ITS COMMERCIAL ARBITRATION RULES AND JUDGMENT ON THE AWARD RENDERED BY THE 
ARBITRATOR(S) MAY BE ENTERED IN ANY COURT HAVING JURISDICTION THEREOF. THE PLACE OF ARBITRATION SHALL BE CHICAGO, ILLINOIS. HEARINGS WILL 
TAKE PLACE PURSUANT TO THE STANDARD PROCEDURES OF THE COMMERCIAL ARBITRATION RULES THAT CONTEMPLATE IN PERSON HEARINGS. THE 
ARBITRATOR(S) SHALL AWARD TO THE PREVAILING PARTY, IF ANY, AS DETERMINED BY THE ARBITRATORS, ALL OF THEIR COSTS AND FEES.  "COSTS AND FEES" 
MEAN ALL REASONABLE PRE-AWARD EXPENSES OF THE ARBITRATION, INCLUDING THE ARBITRATORS' FEES, ADMINISTRATIVE FEES, TRAVEL EXPENSES, OUT-OF-
POCKET EXPENSES SUCH AS COPYING AND TELEPHONE, COURT COSTS, WITNESS FEES, AND ATTORNEYS' FEES.  THE ARBITRATION SHALL BE CONDUCTED IN 
CONFIDENCE.  THE AWARD OF THE ARBITRATORS SHALL BE ACCOMPANIED BY A REASONED OPINION AND SHALL ALSO BE KEPT STRICTLY CONFIDENTIAL 
BETWEEN THE PARTIES AND ANY INDIVIDUALS OR ENTITIES REQUIRED TO EFFECT PAYMENT. NOTHING CONTAINED IN THIS SECTION WILL LIMIT EITHER PARTY’S 
ABILITY TO SEEK EQUITABLE RELIEF IN ANY COURT. 
 
23. EXPORT CONTROL 
The parties acknowledge that performance of this Agreement is subject to compliance with applicable United States laws, regulations and orders with regard to export and trade control, 
including without limitation those that may relate to the export of technical data and equipment, such as the Export Administration Act and the Export Administration Regulations 
promulgated thereunder and/or International Traffic in Arms Regulations of the United States, as amended from time to time, and any applicable laws, regulations and orders governing 
similar subject matter, and agree to comply with all such laws, regulations and orders.  Without limiting the generality of the foregoing, Customer shall not export or reexport, directly or 
indirectly, any Equipment and Products (including any software) or any parts thereof or any information relating thereto to any country for which the U.S. Government or any agency thereof 
requires an export license or other governmental approval at the time of export or reexport without first obtaining such license or approval.  Customer represents and warrants that neither 
Customer nor any person or entity controlling, controlled by or under common control with Customer, nor, to assignee’s knowledge, any person or entity having a beneficial interest in 
Customer, nor any other person or entity on whose behalf Customer is acting: (i) is a person or entity listed in the annex to Executive Order No. 13224 (2001) issued by the President of the 
United States (Executive Order Blocking Property and Prohibiting Transactions with Persons Who Commit, Threaten to Commit, or Support Terrorism); or (ii) is named on the List of 
Specially Designated Nationals and Blocked Persons maintained by the U.S. Office of Foreign Assets Control or the U.S. Bureau of Industry and Security Entity List. 
 
24. PROHIBITED USE SITES 
A “Prohibited Use Site” shall means the installation or use of Equipment, at a site designated as a BSL-3 or higher BSL level location, as defined by the Center for Disease Control, or a site 
designated as a central or satellite laboratory with heightened protocols in place for the purpose of testing samples with known serious pathogenic risk requiring patient isolation or unique 
infection controls on behalf of other sites. Customer hereby represents, warrants, covenants and agrees that Customer shall not use the Equipment at a Prohibited Use Site. If any 
Equipment is used at a Prohibited Use Site, Customer shall immediately notify Sysmex thereof in writing, and, at Sysmex’s sole election in its absolute discretion, Customer shall purchase 
such Equipment from Sysmex, with full payment due within thirty (30) days after Sysmex’s invoice therefor, at a purchase price equal to the aggregate amount of the then-outstanding 
principal payments due under this Agreement plus the residual for such Equipment, and title and sole responsibility for such Equipment shall pass to Customer. For the purpose of clarity, 
this provision applies solely to Equipment used at a Prohibited Use Site. 
 
25. ASSIGNMENT 
Customer shall not sell, transfer, assign, or sublease this Agreement, in whole or in part (including in connection with any merger, reorganization or sale of Customer, or the transfer or 

sale to a third party of more than 50% of the voting securities or all or a substantial portion of Customer’s assets), without Sysmex’s prior written consent, which shall not be unreasonably 

withheld. No assignment of this Agreement shall relieve Customer of its obligations hereunder, and this Agreement shall be binding on and inure to the benefit of successors and assigns. 

Sysmex may sell, assign, encumber, or transfer this Agreement to another party without Customer’s consent. Assignment does not alter Sysmex' obligations under this Agreement, and 

payments may be directed to assignee. Any purported transfer or assignment of this Agreement in breach of this paragraph shall be null and void. 

26. MISCELLANEOUS 
a.   Construction. Capitalized terms defined or used herein shall apply equally to both the singular and plural forms of the terms defined.  The words "include," "includes" and "including" 

shall be deemed to be followed by the phrase "without limitation."  References herein to Sections and Paragraphs refer to sections and paragraphs of this Agreement, except as 

otherwise stated.  This Agreement shall not be deemed as having been drafted by one Party or the other, and no term or condition hereof shall be more strictly construed against one 

Party by reason of any rule of construction or authorship.  Notwithstanding any provision hereof to the contrary, Customer agrees that Sysmex is authorized to amend this Agreement to 

correct obvious errors or omissions in any exhibit or schedule attached hereto, including the calculation of amounts due by Customer hereunder, missing Equipment serial numbers or 

other erroneous or missing information. 

b.   Entire Agreement.  This Agreement, including the Exhibits and Schedules attached hereto, which are hereby incorporated by reference and made a part hereof, constitutes the 

entire agreement between Sysmex and Customer regarding the subject matter hereof, superseding all prior oral or written agreements, policies, understandings, representations, 

warranties and negotiations, and there are no conditions affecting this Agreement that are not expressed herein.   

c.   Order of Priority.  Customer may use its own form of purchase order, registration form or other documentation (“Customer PO”) in connection with the purchase of Equipment, 

Products, Services or Parts hereunder, provided that no such Customer PO shall add to, vary or otherwise amend the terms and conditions hereof or the rights or obligations of the 

Parties. Any terms and conditions contained or referenced within a Customer PO that are not contained in this Agreement or a quotation provided by Sysmex, other than identification of 

products and/or pricing, are expressly excluded, not binding and shall be given no legal effect.  If any terms and conditions of this Agreement are in conflict with any GPO Agreement, or a 

“Master Group Agreement” (including, but not limited to Integrated Healthcare Networks and Integrated Delivery Network Agreements) to which Sysmex and Customer are signatories or 

subject, the terms and conditions of this Agreement shall govern. In the event of a conflict or inconsistency among the governing documents and exhibits, the following order of priority 

shall apply, from highest to lowest: this Agreement, the remaining Exhibits and then the GPO Agreement or Master Group Agreement. 

d.   Nature of Relationship.  Each Party is an independent contractor, not an agent or employee of the other Party, and each Party is solely responsible for all of its employees and 

agents.  Neither Party is authorized to assume or create any obligation or responsibility, including obligations based on warranties or guarantees or other contractual obligations, on 

behalf or in the name of the other Party.   

e.   Severability.  If any provision of this Agreement, or the application of such provision to any person or circumstance, shall be held by an arbitrator or a court of competent jurisdiction 

to be invalid or unenforceable, the remainder of this Agreement, or the application of such provision to persons or circumstances other than those to which it is held to be invalid or 

unenforceable, shall not be affected thereby.   

f.  No Waiver.  Failure by either Party to exercise its right to terminate this Agreement or any other right hereunder, in case of breach by the other Party of any provision of this 

Agreement, shall not constitute a waiver of any other provision of this Agreement or of any subsequent breach of the same provision.   
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g.  Survival.  The following sections hereof shall survive any expiration or termination of this Agreement for the respective periods specified therein, if any: Taxes and Other Charges, 

Default, Prohibited Use Sites, Trade-in Equipment, Insurance, Indemnification, Dispute Resolution, Confidential Information, Discount Disclosure, and the Equipment, Product and 

Software License Data provision. 

h.  Notice.  Any notice required or permitted hereunder shall be provided in writing by a Party to the other Party at such other Party’s address as listed below. 

 

 To Customer:   

 Insert Customer Name 

 Attention:   

 Insert Customer Address 

 

 With a copy to: 

 

 Sysmex America, Inc. 

 Attention:  Legal Department 

 577 Aptakisic Road 

 Lincolnshire, Illinois 60069 

 

i.  Counterparts and Electronic Signatures.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original and all of which together shall 

constitute one and the same instrument.  Signatures made and delivered electronically shall be considered and treated as originals 

 

 
27. ADDITIONAL TERMS 
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Shipping, Handling & Returned Goods Policy Exhibit 

1. Equipment Delivery, Shipping, Risk of Loss and Insurance: Delivery of Equipment will be shipped “FOB Destination”, using an Sysmex designated carrier. Sysmex shall be 

responsible for shipping charges, insurance, and damage occurring during transit. Risk of loss shall pass to Customer upon receiving dock. Title to the Equipment, if applicable, shall not 

pass to Customer until the applicable Equipment has been received and paid for by Customer pursuant to the terms & conditions of the agreement between Customer and Sysmex. 

2.  Products: 
(a) Product Delivery:  Product shipments for Fixed Delivery Date orders are FOB Origin, freight pre-paid by Sysmex using Sysmex’s designated carrier. Title and risk of loss shall pass 
to Customer upon delivery to Sysmex’s carrier. The cost of any supplemental order shipments outside of the pre-established Fixed Delivery Date shall be added to the applicable invoice 
and paid by Customer. Cost of emergency shipments shall be added to the applicable invoice and paid by Customer 
(b) Product Order Placement: Sysmex and Customer will establish an order placement option per the guidelines below.  If Customer’s pre-established Fixed Delivery Date in any given 

month falls on a national holiday or a weekend day, Customer will receive their order on the business day prior to the weekend or holiday It is a requirement that all Customers set up a 

standing order for all quality control Products ordered under this Agreement, including calibrators (“Quality Control Products”). Changes to the sequestered order must be made ten (10) 

business days prior to the next scheduled delivery.  Any supplemental orders submitted via GHX, EDI, Fax, Email or via phone requesting Quality Control Products must include a 

Purchase Order number that indicates which lot number is needed.  In the event that the Purchase Order does not include the requested lot number and Customer requests a return of 

such Quality Control Products after shipment, Customer will be liable to pay for both the original and the subsequent shipment of Quality Control Products along with any associated 

freight charges. 
 

Ordering Options Customer Action Benefit 

Standing Order Submit an annual purchase order to Sysmex Customer Service 

for Reagents and Quality Control Products 

Once a month shipment, freight pre-paid 

Quality Control Products lot release shipments, 

freight pre-paid 

Fixed Delivery Date  Confirm setup of agreed upon Fixed Delivery Date (“a specific 

date of the month”) 

Reagents and Consumable Products: 

Submit monthly purchase order 10 business days in advance of 

the  fixed delivery date, through GHX (preferred) or directly to 

Customer Service  

Quality Control: 

Maintain Quality Control Products on a standing order   

Once a month shipment, freight pre-paid 

Quality Control Products lot release shipments, 

freight pre-paid 

Shipment to deliver on or before pre-established 

delivery date. 

Order as needed 

Consolidated shipment 

 

3. Deliveries to Alaska, Hawaii, and Puerto Rico: Delivery of Products to Alaska, Hawaii, and Puerto Rico, whether or not such deliveries are subject to Fixed Delivery Date orders, will 

be shipped F.O.B. Origin, freight pre-paid by Sysmex, added to the applicable invoice and reimbursed by Customer. 

4. Shipping Damage: Customer must note shipping damage on the packing list and notify Sysmex Customer Service or Technical Assistance Center within three (3) business days of 

Product receipt to request damaged product replacement.  In the event damage is noticeable from outer packaging, Customer must provide Sysmex with pictures of such damage.  

5. Accessorial and Other Charges: Notwithstanding any provision hereof to the contrary, Customer shall be solely responsible for any costs incurred in connection with any deliveries of 

Products and Parts at the Customer’s unloading dock at the applicable destination, and in no event shall Sysmex be liable for any “lift gate” or other accessorial, premium, appointment or 

delivery services from the point of shipment.   

6. Duties, Taxes and Customs Charges: Notwithstanding any provision hereof to the contrary, Customer shall be solely responsible for any taxes, duties, customs charges or other 

similar fees applicable to the delivery by Sysmex of any Equipment, Products, Service or Parts. 

7.  Overnight Shipping: All overnight shipments that are ordered the day before they are requested to arrive will include   applicable freight charges and handling charges incurred by 

warehouse and freight carrier.  Sysmex Customer Service in the USA and Canada must receive Quality Control Product orders by 1:00 pm CT, and reagent and consumable Product 

orders by 5:00pm CT - orders received after this time cannot be guaranteed to arrive the next day. Products which are hazardous materials may not be able to meet next day 

requirements due to Department of Transportation guidelines (49 CFR 175).  Additionally, international shipments are subject to customs clearance outside of Sysmex’s immediate 

control which may cause delays.  

8.  Returned Goods Policy:  Requests for returns must be submitted in writing or by telephone to Sysmex Customer Service and must reference the original invoice or packing slip.  

Sysmex will issue a Return Materials Authorization (“RMA”) number once the item in question is approved for return. Upon issuance of an RMA, Sysmex will provide instructions on how 

to return the Equipment or Product. For Equipment returns in which accessories or other components are included, the full shipment must be returned to Sysmex and any accessories 

shall be unopened. In the event that an incomplete Equipment return is received by Sysmex, the credit amount owed to Customer will be reduced by the value of the missing accessories 

or related Equipment components.  All Equipment and Product returns must be processed and approved through Sysmex sales personnel.  A restocking charge of up to twenty percent 

(20%) shall be assessed to Customer for any Product returns.  For Equipment returns, Customer shall be responsible for the freight charges on the original shipment, as well as the return 

shipment, and any Equipment recertification or disposal fees.  If applicable, any credits owed to Customer shall be processed within thirty (30) business days. 
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Sysmex Service Programs Exhibit – Urinalysis 

 

A.  Service Levels.  Sysmex performs certain Service levels for Equipment as further described below.   

 

1. BeyondCare Service.   

  (a) Coverage provided by Sysmex at the BeyondCare Service Level includes:   

(i) On-site Service Monday through Friday (excluding Sysmex-recognized Holidays), 8:00 am to 5:00 pm (local Customer time). 

(ii) UF-5000, UD-10, Novus, UN-Systems, and AUWi PRO Equipment includes 24-hour, 365-day per year, technical telephone support, including remote 

software support via Sysmex Network Communication System “SNCS™”, and other remote software by Sysmex’s Technical Assistance Center 

(“TAC”).  

(iii) Contact by a Sysmex Service Engineer (“SE”) within two (2) hours after TAC dispatches a service notice to the SE for services provided by Sysmex. 

(iv) Service of PC hardware and IT hardware provided it is supplied by Sysmex and is integral to the operation of the Equipment.  

(b) Services performed by Sysmex at the BeyondCare Service Level include:  

(i) Managed Calibration Program for Equipment.  Managed calibration Services for Equipment is delivered per manufacturer recommendations during 

the term of the Service Warranty or any valid agreement for Service. For Equipment enabled with SNCS, including the UF-5000, and UF-1000 

Equipment, calibration verification will be performed using SNCS™.  UD-10 calibration will be performed only at installation and in the event Sysmex 

determines installation of a major component or Part requires calibration.  SNCS™ connectivity for the Equipment enabled with SNCS is required for 

remote calibration.  SNCS™ enabled Equipment that is not connected using SNCS™ cannot be calibrated remotely, and will require Sysmex to 

conduct on-site calibration. Any on-site Service provided for Equipment enabled with SNCS without connectivity to SNCS™, unless eligible for and 

subject to a valid agreement providing for on-site Service, will be invoiced and payable at the prevailing Service rate for time and materials. 

(ii) Service Maintenance Program for UF-5000, UF-1000i, Novus, AUWi PRO and UN System Equipment. Preventative maintenance is performed at 

every service visit using Sysmex’s proprietary Evidence Based Maintenance program (“EBM™”), or as recommended or required by manufacture. 

EBM™ is a SNCS™-based service methodology driven by data to determine maintenance intervals and requirements.  This may include SE visual 

inspections, Equipment cycle counts, time, access to historical databases, and part replacement history to determine required service activities. 

 (c) Excluded Services.   BeyondCare Service Level Services exclude the following, which are Customer’s sole responsibility:  consumable items or operator 

replacement items as detailed in the Equipment's operator manual and any device used or associated with the Equipment which was not part of the Equipment as 

originally manufactured/supplied, e.g., external computers, updates and upgrades to third party operation systems, e.g., Microsoft and LIS operating systems and 

software.    

 

2. BeyondCare Plus (Business Hours plus Emergency Weekend Service).  In addition to the provisions of BeyondCare Service described in Section A (1) above, BeyondCare 

Plus Customers will receive the following: 

(a) Services performed by Sysmex at the BeyondCare Plus Service Level include:  On-site service Monday through Friday (excluding Sysmex-recognized 

holidays), 8:00 am to 5:00 pm (local Customer time) and on-site emergency service, 8:00 am to 5:00 pm (local customer time) on weekends and Sysmex-

recognized holidays for “Qualifying Events” (which shall include Inoperable Equipment, as defined below, or an inoperable automation line).  Qualifying Events 

exclude printers, barcode readers, RU reagent units, peripherals, and other ancillary devices. “Inoperable Equipment” shall be defined as the Equipment that in 

Sysmex’s reasonable determination is unable to produce quantitative counts for RBC, WBC, EC, CAST, BACT (UF-5000 and UF-1000i Equipment) or unable to 

produce a result (UD-10 or Novus Equipment).  A minimum of thirty (30) minutes of troubleshooting is required by a Sysmex-trained laboratory technologist or 

Equipment operator in consultation with a Sysmex TAC representative prior to a Sysmex SE being dispatched. 

(b) Excluded Services.  Sysmex may bill the Customer at prevailing after-hours rates for Services performed after business hours for events that are not considered a 

Qualifying Event, as determined by the Sysmex SE, and verified by the District Service Manager.   

 

B.  Product Specific Terms.   

 

1. Urinalysis Equipment BeyondCare Service Guarantee.   

(a) During the term of any valid agreement for Service, if two (2) or more of the same model of Urinalysis Equipment units (“Eligible Urinalysis Equipment”) are 

determined by Sysmex to be Inoperable Equipment, Sysmex will use commercially reasonable efforts to respond after-hours at Sysmex’s then-prevailing normal 

business hour rate (or at no charge if under the Service Warranty or a valid agreement for Service ); provided that each of the following qualifying conditions is met:  

 

(i) Customer is located in the contiguous United States (Alaska and Hawaii excluded).  

(ii) Customer has at least two (2) units of Urinalysis Equipment covered under the BeyondCare Service Term subject to this Agreement. 

(iii) Customer must have an identifiable, operating back-up solution that configures two or more Eligible Urinalysis Equipment units such that the lowest 

throughput alone has the capacity to meet Customer’s required turn-around-time.  

(iv)  The Eligible Urinalysis Equipment must have an active SNCS™ connection. Any otherwise Eligible Urinalysis Equipment that does not have a fully 

operational SNCS™ connection will be ineligible.  The U.S. Department of Defense is excluded from this requirement. 

(v) All Equipment operators in the laboratory must have successfully completed Sysmex operator training, with a minimum requirement of being Sysmex e-

Training certified. 

                  (vi) All Customer maintenance specified to be performed by Customer in the operator’s manual for the      

 Equipment must be current and performed as defined therein. 

  (vii)          At least thirty (30) minutes of troubleshooting by a Sysmex trained operator with TAC is required prior  to the dispatch of an SE. 

“Inoperable Eligible Urinalysis Equipment” shall be defined as the Equipment in Sysmex’s reasonable determination is unable to produce quantitative counts for RBC, WBC, 

EC, CAST ,BACT (UF-5000 and UF-1000i Equipment) or unable to produce semi-quantitative results for bilirubin, blood, glucose, ketone, leukocytes, nitrite, pH, protein, color, 

urobilinogen, specific gravity (S.G.), clarity (Novus Equipment) and quantitative counts for RBC, WBC, EC, CAST, BACT (UF-5000 and UF-1000i Equipment.). 

(b) Service events caused by (i) Customer misuse or mishandling or any failure of Customer to operate or maintain the Eligible Urinalysis Equipment according to the 

operator’s manuals or Sysmex’s or manufacturer’s recommended guidelines or procedures, (ii) energy or utility problems, such as power or utility failures, (iii) 
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building damage or weather-related damage, or (iv) any other external events outside the control of Sysmex or otherwise not caused by a defect that causes the 

Equipment to fail to perform in all material respects in accordance with manufacturer’s specifications, are excluded from this Urinalysis Equipment Service 

Guarantee, and any related service by Sysmex with respect to any such service events shall be subject to Sysmex’s then-prevailing after-hours service. 

  

2.  Software Maintenance.  To ensure that Customer receives applicable software updates, maintenance and ongoing support, including rules change requests (only if applicable to the 

Equipment); an annual agreement for Service is required.   

 
C.  Customer Obligations.  Customer commits to the following as a condition to receiving Services: 

 

1. Remote Access for Service - Terms and Conditions for SNCS enabled Equipment.  Customer hereby acknowledges and agrees that Sysmex may (but shall not be 

required to) monitor performance and perform certain of its service and support obligations for the Equipment remotely through use of Sysmex’s SNCS™ remote service 

software ("RSS").  In connection therewith, and as a condition to Sysmex performing its service and support obligations hereunder, Customer shall at all times during the term of 

this Agreement:   

(a) Keep and maintain an adequate broadband internet connection operational so as to enable secure (https://) internet access from each unit of Equipment to 

Sysmex’s service servers, on a 24-hour by seven-day basis.  

(b)  Allow Sysmex personnel to install the RSS on any unit of Equipment supplied by Sysmex.  

(c)  Keep and maintain the Equipment in accordance with the operator’s manual therefor and install thereon Customer’s antivirus software, on applicable systems, to 

detect and destroy malware such as viruses, Trojan horses, worms, spyware and to prevent any uninvited third party access to the Equipment via a network or 

other electronic means.  Notwithstanding the foregoing, Customer’s obligation to install such Customer’s antivirus software does not apply to those Sysmex 

Equipment configurations, which disallow any files or executables not authorized by the manufacturer. 

(d) Prevent any third party from accessing, using or servicing the RSS for any purpose; and 

(e)  Permit Sysmex personnel to de-install and remove the RSS upon termination of this Agreement or Sysmex's 

Service obligations hereunder.   

 

2. Customer agrees to (i) use the Equipment in strict accordance with the applicable operator’s manual and training guide; (ii) permit Service exclusively by Sysmex certified 

personnel; and (iii) obtain the prior written consent of Sysmex before connecting the Equipment to any other equipment not sold or not distributed by Sysmex or any other 

equipment and/or accessories not supplied by Sysmex.  

 

3. Customer agrees to use the Equipment in a suitable location and with an electrical supply corresponding to the electrical supply specifications of the manufacturer as 

referenced in the operator’s manual. Customer will protect the Equipment from all adverse elements, such as, without limitation, dirt, dust, humidity, liquids of any kind and 

fluctuations in voltage in excess of manufacturer’s specifications for the Equipment. 

 

4. Customer will allow Sysmex personnel free access to operating locations of any Equipment to be serviced and provide adequate space around the Equipment. In turn, Sysmex 

agrees to abide by Customer’s reasonable internal operating procedures that may be communicated by Customer from time to time. 

 

D.  Exclusions from Service.  The Services provided to, and any payments made by, Customer under this Agreement shall not include the following: 

 

1. Repairs (and any replacement parts related to such repairs) which are directly or indirectly caused or necessitated by the acts, omissions, failures or negligence of the 

Customer or its employees, agents, contractors or invitees or anyone other than Sysmex or the Equipment manufacturer, force majeure events or any occurrence beyond the 

reasonable control of the manufacturer or Sysmex, including in particular, and without limiting the generality of the foregoing (“Repairs”). 

(a) Repairs required to remedy breakdown or damage resulting from operator errors, abnormal or unapproved uses, acts of third parties, faulty electrical connections, 

power surges, fluctuations or failures in air conditioning, heating or cooling systems, electrical power failures or the Customer’s failure to satisfy any of its 

obligations arising under Section C, Customer Obligations. 

(b) Repairs required to remedy breakdown or damage caused by defects or malfunctions of any external computer hardware or connections to the Equipment, 

including interfaces to LIS or other software, or connections to the Equipment. 

(c) Repairs required to remedy problems due to improper completion of, or the lack of, normal operator maintenance as identified in the Equipment operator’s manual. 

 (d) Moving Equipment or cosmetic services such as painting or repairing of dents/chips. 

(e) Consumable items or operator replacement items as detailed in the Equipment operator manual and any device used or associated with the Equipment which was 

not part of the instrument as originally manufactured/supplied, e.g., external computers, and external power conditioners. 

 

2. In the event Sysmex is called upon to perform any of the excluded repairs stated in this Section D the following  provisions shall apply: 

(a) Sysmex shall prepare a proposal describing the work to be performed, including the following as may be applicable to the Equipment: the number and cost of 

supplies and parts to be provided, the expected time to completion, the prevailing hourly rate, as determined by Sysmex, and other details and conditions of the 

repairs. 

(b) Customer shall sign Sysmex’s proposal and provide Sysmex with a purchase order for the repair. Any terms and conditions of Customer’s purchase order in conflict 

with the terms of Sysmex’s proposal and/or this Agreement are hereby rejected and shall be deemed void and without effect and the terms of Sysmex’s proposal 

and this Agreement shall govern. Upon acceptance of the signed Sysmex proposal and Customer’s purchase order, Sysmex shall schedule the repair. Such repairs 

shall be billed separately from this Agreement. 

 

3. Uninterruptible Power Supply units supplied with the Equipment are covered by the applicable third party manufacturer’s Limited Warranty, and Sysmex will not provide any 

Service for these items. However, Sysmex will cover the cost of the battery used in the originally supplied UPS as well as the UPS itself if found to be defective or no longer 

covered by the manufacturer’s five (5) year warranty, as long as the Customer is under the Service Warranty or a valid agreement for Service. 
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